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Holder in Due Course-A Comparison of 
the Provisions of the Negotiable Instru- 
ments Law with Those of Article 3 of 
the Proposed Commercial Code 
By WILLIAM E. BRITTON 
(Continued from May issue) 


SEcTION 10. NorTiIcE oF A DEFENSE OR CLAIM OF ONE PARTY 
AS NOTICE OF A DEFENSE OR CLAIM OF ANOTHER PARTY 

Some aspects of the problem indicated by the title of this 
Section were discussed in the preceding Sections, dealing with 
the purchase of installment paper and with the effect of taking 
an incomplete or irregular instrument. This is a part of the 
problem of double equities. The N.I.L. contains no provision 
with respect to the effect of notice to a purchaser of a claim or 
defense of A’s upon the purchaser’s rights against B who had 
a claim or defense unknown to the purchaser, other than 
Sec. 52(1). 

The Code, Sec. 304(1), in addition to its perpetuation of 
the principle of N.I.L. Sec. 52(1) extends the policy of these 
Sections to cover all situations of double equities generally: 

The purchaser has notice of a claim or defense if the pur- 


chaser has notice that the obligation of any party is voidable in 
whole or in part, or that all parties have been discharged. 


To illustrate, suppose the payee of an instrument obtains 
it by fraud from the maker or drawer. Suppose further that 
an agent of the payee, with authority to indorse the payee’s 
name for some purpose negotiates the instrument to his credi- 
tor in payment of his own debt. Suppose the indorsee takes 
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without notice of the maker’s defense. By reason of the payee’s 
ownership appearing on the face of the instrument, the in- 
dorsee, having taken it in payment of the agent’s own debt, 
has notice of the payee’s claim of ownership. The indorsee, 
obviously, is not a holder in due course as regards the 
payee. Is he a holder in due course as regards the maker? 
The cases are in conflict.** To the writer the rule which sub- 
jects a purchaser to the effects of notice of the particular de- 
fense or claim only is preferable to the rule that subjects the 
purchaser to all claims and all defenses of all parties simply 
because he knew the facts concerning one. Sec. 304(b) of the 
‘Code declares, in effect, that if a purchaser is not a holder in 
due course as regards one party he is not a holder in due course 
as regards any other party whose claim or defense arose out 
of other transactions of which the purchaser is ignorant. This 
is like saying that if a driver of an automobile ran a stop light 
at State and Madison Streets, Chicago, he ran all the stop 
lights from Evanston all the way to the Loop. 

The draftsman states that Section 304(b) was intended, 
also, to exclude notice of set-off and counterclaim from the 
normal consequences of notice. Suppose a buyer of goods 
signs a note or accepts a draft for the purchase price. The 
buyer discovers that the goods are defective, i.e., that there 
was a breach of an express or implied warranty of quality of 
the goods. The note or draft is negotiated to an indorsee who 
sues the maker or acceptor. The buyer sets up breach of war- 
ranty by way of rescission, recoupment or counterclaim. Either 
one of the three defenses should be good as against any holder 
who was not such in due course. Despite the reference to the 
unavailability of counterclaim as a defense, it is believed that 
either one of the three defenses would be available as against 
a non-due course holder because the breach of warranty rend- 
ers “the obligations of any party (i.e., the seller) voidable in 
whole or in part.” On the merits of the question, the defense 


387 The following cases hold generally that the indorsee is a holder in due course as 

regards the maker’s defense: Meyer Milling Co. v. Strohfeld, 222 Mo. App. 1194, 4 S.W.2d 

864 (1928); Baird v. Lorenz, 57 N.D. 804, 224 N.W. 206 (1929); Long v. City Nat. Bank 

jof Commerce, 256 S.W. 1006 (Tex. Civ. App. 1928); Dollar Saving & Trust Co. v. Craw- 

ford & Ashby, 69 W. Va. 109, 70 S.E. 1089 (1911). Contra: Walker v. Bartlesville State 

yy Okla. 231, 216 Pac. 928 (1998); Fehr v. Campbell, 288 Pa. 549, 187 Atl. 118 
1927). 
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should be available to the buyer. The comment in the Code 
concerning counterclaim is not supported by the language of 
Sec. 304(1) (b). 

The case of set-off is different. If the maker or acceptor 
has a right of set-off against the payee, obviously, the set-off is 
unavailable against a holder in due course. The only question 
is whether set-off is maintained against a holder not in due 
course. On this point the N.I.L. contains no express provision. 
The N.I.L. does provide in Sec. 58: 


In the hands of any holder other than a holder in due course, 
a negotiable instrument is subject to the same defenses as if it 
were non-negotiable. 


In a jurisdiction, where it had been held, under the local 
set-off statute, that set-off could not be asserted against a 
post-maturity indorsee, for example, that set-off becomes avail- 
able against such post-maturity indorsee because N.I.L. Sec. 
58 has the effect of amending the local set-off statute.” 

The contrary, and preferable result has also been reached.” 
Certainly, set-off does not enable one to “avoid” an obligation 
because set-off by its nature, arises out of separate transactions. 
Under Sec. 304(1) (b) the result should be that set-off would 
be unavailable as against a holder in due course and it might: 
or might not be available against a holder not in due course, 
depending on the language of the set-off statute. 

What is the effect of that part of Sec. 8304(1) (b) which 
states that: 


The purchaser has notice of a claim or defense if the purchaser 
has notice—that all parties have been discharged. 


Under the N.I.L. Sections 119 to 124, both inclusive, cer- 
tain facts will constitute a discharge of the instrument. Certain 
facts will constitute a discharge of a party secondarily liable. 
When used with respect to a discharge of the instrument, the 
description of the facts is such, with one exception to be noted, 
that there could be no holder in due course thereafter, even as 
88 Litcher v. North City Trust Co., 111 Pa. Sup. 1, 169 Atl. 409 (1933). Lincoln v. Grant, 
47 App. D.C. 475 (1918). 

39 Stegal v. Union Bank & Federal Trust Co., 163 Va. 417, 176 S.E. 488 (1984). This 


case disapproves of cases contra, op. cit. n. 88 and goes into an exhaustive analysis of 
cases under set-off statutes of various states. 
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regards a holder who did not know of the discharge. The ex- 
ception is contained in N.I.L. Sec. 119(4) which provides: 


A negotiable instrument is discharged by any other act which 
will discharge a simple contract for the payment of money. 


Ames suggested that this Section could be interpreted to in- 
clude an accord and satisfaction before maturity. But it has 
been held that a holder in due course takes free from the de- 
fense of accord and satisfaction before maturity.“ 


SECTION 11. NEGOTIATIONS BY FIDUCIARIES. 


Code: Sec. 304(2) The purchaser has notice of a claim 
against the instrument when he has reasonable grounds to believe 
(b) that a fiduciary has negotiated the instrument in payment of 
or as security for his own debt or in any transaction for his own 
benefit or otherwise in breach of duty. 

Code: Sec. 304(5) Knowledge of the following facts does not 
of itself give the purchaser notice of a defense or claim (e) that 
any person negotiating the instrument is or was a fiduciary. 


The N.I.L. has no corresponding provisions. The above 
two sub-sections of the Code reproduce, substantially, pro- 
visions now contained in the Uniform Fiduciaries’ Act. Their 
inclusion in the Code is desirable. 


SECTION 12. PosTDATED AND ANTEDATED INSTRUMENTS 
N.LL., Sec. 12 reads: 


The instrument is not invalid for the reason only that it is 
antedated or postdated, provided this is not done for an illegal 
or fraudulent purpose. The person to whom an instrument so 
dated is delivered acquires the title thereto as of the date of 
delivery. 


Under this Section it has been held that a postdated check 
is not irregular and therefore its purchaser could be a holder 
in due course.“ 

Code: Sec. 304(5) Knowledge of the following facts does not 


of itself give the purchaser notice of a defense or claim (a) that 
the instrument is antedated or postdated. 


40 Manchester Manchester v. Parsons, 75 W. Va. 798, 84 S.E. 885 (1915). Payment before maturity, 
of course, is not a defense good as against holder in due course: Neilson v. Westrom, 

46 Idaho 686, 270 Pac. 1054 (1928); Gordon v. Oberle, 188 Minn. 188, 235 N.W. 875 
(1931); In re Harbaugh’s Estate, 320 Pa. 209, 182 Atl. oe (1936) . 


41 Triphonoff v. Sweeney, 65 Ore. 299, 180 Pac. 979 (1913). 
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Sec. 804(5) (a) therefore, makes no change in the law 
in this respect. 


SEecTION 18. Erect oF KNOWLEDGE THAT AN INSTRUMENT 

Was GIVEN FoR AN ExeEcutTory CONSIDERATION 

Code Section 304(5) (b) provides: 

Knowledge of the following facts does not of itself give the 
purchaser notice of a defense or claim that it was issued or ne- 
gotiated in return for an executory promise or accompanied by a 
separate agreement, unless the purchaser has notice that a defense 
or claim has arisen from the terms thereof: 

There is no corresponding provision in the N.I.L., though 
the cases decided under general clauses of the N.1.L. establish 
the principle set forth in Sec. 304(5) (b),” but it is wise to 
include it for an occasional case has held that knowledge that 
the instrument was issued for an executory promise deprives 
the holder of his otherwise due course holding status.“ 


SECTION 14. Errect or KNOWLEDGE THAT A Party SIGNED 

FoR ACCOMMODATION. 

Code: Sec. 304(5) Knowledge of the following facts does not 
of itself give the puchaser notice of a defense or claim. 

(c) that any party has signed for accommodation; 
This provision has an affinity for N.I.L. Sec. 29, which reads: 

An accommodation party is one who has signed the instrument 
as maker, drawer, acceptor or indorser, without receiving value 
therefor, and for the purpose of lending his name to some other 
person. Such a person is liable on the instrument to a holder for 
value, notwithstanding such holder at the time of taking the in- 
strument knew him to be only an accommodation party. 


The inclusion of Sec. 304(5) (c) is wise because of the con- 
fusion of thought which has been generated by the last clause 
of N.I.L. Sec. 29. For a statute to say that an accommoda- 
tion party is liable to a holder “notwithstanding such holder 
at the time of taking the instrument knew him to be only an 
accommodation party,” is a profound statement of the obvious 
so much so that it has engendered the idea that in some cases 
there might not be liability. The confusion of thought, evi- 


42 The numerous cases are collected in Brirron, Bnis & Notes 450-51 n2 and $ 
(Ist ed. 1948). 

43 Commercial Germania Trust & Sav. Bank v. Southwestern Surety Ins. Co., 145 La. 
$67, 82 So. $73 (1919); Von Nordheim v. Cornelius, 129 Neb. 719, 262 N.W. 882 (1935); 
Todd v. State Bank of Edgewood, 182 Iowa 276, 165 N.W. 593 (1917). 
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dent in arguments of counsel in numerous cases, is a confusion 
concerning two independent rules. One is the rule that one 
consideration will support an infinite number of promises.“ 
The other is the rule that want of consideration is a personal 
defense which is shut out in the hands of a holder in due course. 
From this latter rule a jump is made to the conclusion that 
absence of consideration moving from the party who dealt 
with the defendant is a defense unless the plaintiff is a pur- 
chaser for value without notice of the absence of consideration 
between the original parties. This does not follow. Ninety- 
nine times out of a hundred the payee of a note knows he has a 
surety thereon, indeed he was farsighted enough to insist upon 
a surety. In actions against sureties the holder’s rights in no 
way depend upon the holder’s being a holder in due course, 
unless, of course, there has been a diversion of the instrument 
by the principle debtor. It is surprising how often labored 
arguments, that recovery against a surety is dependent on one’s 
being a holder in due course, have to be answered by the courts.*° 
Sec. 804(5) (c) should terminate this confusion. 


SEcTION 14. Erect oF KNOWLEDGE THAT, PURCHASER 
OF AN INSTRUMENT W<4s A VOIDABLE PREFERENCE IN 
BANKRUPTCY. 


Sec. 304(2) (a) of the Code provides: 

The purchaser has notice of a claim against the instrument when 
he has reasonable grounds to believe that the transfer to him is a 
preference voidable under the law of bankruptcy or insolvency. 


This Section is puzzling. It has no counterpart in the 
IN.I.L. What is it supposed to accomplish? If the payee 
of a note negotiates it to another, in payment of or as security 
for an antecedent debt, (and it won’t be a voidable preference 
under Sec. 60 of the Bankruptcy Act unless a past debt is in- 
volved) who has reasonable grounds to believe that the payee 
was then insolvent the payee’s trustee in bankruptcy may re- 
cover the note from the payee’s indorsee. This result comes 


44 Nolte v. Nolte, 211 Iowa 1289, 285 N.W. 488 (19381); First Nat. Bank of Scribner 
v. Golder, 89 Neb. 877, 181 N.W. 600 (1911). 

45 Stoughton Trust Co. v. Pike, 282 Mass. 39, 184 N.E. 385 (1933); Mulany v. Murray, 
68 Mont. 245, 216 Pac. 1105 (1928); Krause v. Retty, 254 Mich. 684, 286 N.W. 906 
(1981); Brooks v. Josephson, 47 R.I. 78, 129 Atl. 812 (1925); Assets Realization Co. v. 
Cardon, 72 Utah 597, 272 Pac. 204 (1928). 
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directly from Sec. 60 of the Bankruptcy Act. If the trustee 
gets the note back he may sue on it and, if the maker has no 
defense, the trustee recovers. 

Suppose the maker has a defense of fraud or of failure of 
consideration. The trustee, on getting back the instrument, 
will not be able to recover from the maker because the trustee 
in bankruptcy, under the Bankruptcy Act, Sec. 70, is not a 
holder in due course. All he got was the expense of conduct- 
ing an unsuccessful law suit. His avoiding the preference has 
brought no money to the estate. 

Suppose the trustee in bankruptcy elects not to avoid the 
preference, or, suppose no petition in bankruptcy is filed by or 
against the payee, what then? At this point and not until then 
is there any vitality in the Code’s provision. At this point the 
Code says “the purchaser has notice of a claim against the in- 
strument.” A claim of what and by whom? Certainly not 
the trustee in bankruptcy because, by hypothesis there is none 
or the trustee has abandoned the asset. There are only two 
persons who could have a claim, i.e., the maker of the note 
or its payee? It could not be the payee because, by hypothesis, 
he has paid or secured his own debt. A debtor, who pays or 
secures a valid obligation, certainly can’t be allowed to change 
his mind and compel his creditor to hand back the securing 
instrument. ‘Therefore, the Section must be saying that the 
maker of the note has “a claim against the instrument,” pre- 
sumably, to get it back. But why? Suppose two sets of facts, 
one where the maker has no defense, the other where he has a 
defense. If the maker has no defense surely the maker should 
not be allowed to get his note back from one who owns it and 
thus to discharge it without paying it. If the maker has a de- 
fense it would be good as against any holder not in due course, 
otherwise enforceable. But the Section says nothing about 
making any “defense” available to the maker as against a per- 
son who had “reasonable grounds to believe that a transfer 
to him” was a preference voidable under the Bankruptcy Act, 
though the Code, in Sec. 304(1), uses the term “claim” and 
“defense.” The omission of the term “defense” from Sec. 304 
(2) must have been for some purpose. The remaining alterna- 
tive seems to be that the maker can get his instrument back 
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if he has a defense and it is owned by one who acquired title 
knowing that the payee was then insolvent in the Bankruptcy 
sense. Reductio ad absurdum? 


SEcTION 14. EFFECT OF PURCHASE AT JUDICIAL SALES, 
oF EsTATEs AND BY BULK TRANSACTIONS 
‘Code: Sec. 8302(8) A holder does not become a holder in 
due course of an instrument: 


(a) by purchase of it at judicial sale or by taking it under 
legal process; or 

(b) by acquiring it in taking over an estate; or 

(c) by purchasing it as part of a bulk transaction not in the 
regular course of business of the transferor. 


While there are no corresponding provisions in the N.I.L. 
Sec. 802(8) (a) and (b) should work no change in existing 
law. Even a trustee in bankruptcy who takes title to the bank- 
rupt’s property acquires rights over and above those of the 
bankrupt only to the extent that a judgment creditor of the 
bankrupt would acquire such higher rights.“ 

Sub-section 3(c) would change the law for the better. This 
provision would apply, for example, to the case of one bank 
buying all the assets of another bank. It is likely that when 
a bank thus takes over another bank, commercial paper owned 
by the selling bank either through design or accident would 
not be indorsed by it. At least it has been held that when the 
selling bank does not indorse the purchasing bank is only a 
transferee of an unindorsed paper and therefore not a holder 
in due course.*’ 


SEcTION 15. Time oF Givinc NOTICE 


Code: Sec. 304(7) To be effective notice must be received 
at such time and in such manner as to give a reasonable oppor- 
tunity to act on it. 


There is no corresponding provision in the N.I.L. The prin- 
ciple is sound and it is wise that it be set forth expressly. The 
‘Code should have dealt with the converse situation, i.e., for 
what period of time will a notice once received be effective, in 
other words, the problem of the consequences of forgotten 


46 Bankruptcy Acr 70(c) [66 Srar. 424, 11 U.S.C. 70(c) (Supp. 1952) ]. 
47 Commercial Bank of Lafayette & Trust Co. v. Barry, 179 La. 684, 154 So. 786 (1934). 
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knowledge, concerning which the courts are in conflict.“ 


SECTION 16. Payee as A HOLDER IN DvuE Course. 

Sec. 802(2) of the Code provides: 

A payee may be a holder in due course. 

The N.I.L. contains no express provision on this issue. 
Unfortunately, though understandably, a conflict of authority 
developed on this question under the N.I.L. There is no reason 
of substance why a payee should not be a holder in due course 
if he fulfills the requisites for due course holding. Necessarily, 
it will be a rare case where the payee can satisfy these requisites 
because he will be a party to any facts out of which the maker’s 
or drawer’s defense arises. But in a business situation, where 
a third party intervenes between the maker, drawer and payee, 
the payee may be completely insulated from knowledge of 
these facts. This can arise, for example, when the instrument 
is delivered to the payee by a remitter or when it is delivered 
to the payee by a principal debtor, maker, after signature by 
his surety. Because of the wording of N.I.L. Secs. 52, 14 and 
16 a conflict developed, with the great majority holding that 
there was nothing in the N.I.L., when properly construed, 
that would prevent a payee from being a holder in due course 
if, in fact, he took an instrument for value, in good faith and 
before it was overdue.” 

The Code’s proposal to settle this conflict as it does, is wise. 


SECTION 17. PURCHASERS FROM HOLDERS IN DUE CouRSE 
INCLUDING REACQUIRERS. 
The corresponding Sections of the N.I.L. and the Code 
are as follows: 
N.LL. Sec. 58 . . . But a holder who derives his title through 
a holder in due course, and who is not himself a party to any 
fraud or illegality affecting the instrument, has all the rights of 
such former holder in respect to all parties prior to the latter. 
N.LL. Sec. 50. Where an instrument is negotiated back to a prior 
party, such party may, subject to the provisions of this act, reissue 
and further negotiate the same. But he is not entitled to enforce 
48 White-Phillips Co. v. Graham, 296 U.S. 27 (1935), holding that notice once given is 
not conclusive. Accord: Merchants Nat. Bank v. Detroit Trust Co., 258 Mich. 526, 242 
N.W. 739 (1932); followed in State Bank of Benkleman v. Iowa-Des Moines Nat. Bank 
& Trust Co., 223 Iowa 596, 273 N.W. 160 (1987). Contra: Northwestern Nat. Bank of 


Milwaukee v. Madison & Kedzie State Bank, 242 Ill. App. 22 (1926). 
49 The cases are collected in Brirron, Birtts & Nores 508 et seg. (1st ed. 1943). 
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payment thereof against any intervening party to whom he was 
personally liable. 

N.I.L. Sec. 121. Where the instrument is paid by a party sec- 
ondarily liable thereon it is not discharged; but the party so paying 
it is remitted to his former rights as regards all prior parties, and 
he may strike out his own and all subsequent indorsements, and 
again negotiate the instrument except: 

1. Where it is payable to the order of a third person, and has 
been paid by the drawer; and 

2. Where it was made or accepted for accommodation, and has 
been paid by the party accommodated. 

Code Sec. 201. (1) Transfer of an instrument vests in the trans- 
feree such rights as the transferor has therein, except that a trans- 
feree who has himself been a party to any fraud or illegality affect- 
ing the instrument or who as a prior holder had notice of a de- 
fense or claim against it cannot improve his position by taking from 
a later holder in due course. 

Sec. 208. Where an instrument is returned to or reacquired by 
a prior party he may cancel any indorsement which is not neces- 
sary to his title and reissue or further negotiate the instrument, 
but any intervening party is discharged as against the reacquring 
party and subsequent holders not in due course and if his indorse- 
ment has been cancelled is discharged as against all subsequent 
holders in due course as well. 


It is a well established rule of property that one who ac- 
quires title from a bona fide purchaser is himself a bona fide 
purchaser in the right of his predecessor in title. Negotiable 
instruments, being a species of property, were governed by the 
same rule at common law.” This rule is codified by N.I.L. 
Sec. 58. Sec. 201(1) of the Code continues the rule as regards 
tholders who derive title from holders in due course, and in 
addition expressly extends the rule to transferees from holders 
in due course, a result which had been reached under the lan- 
guage of N.I.L. Sec. 58." To state the effect of the rule in 
its most extended sense, a donee after maturity who knew of 
the defense of a prior party or outstanding claim of owner- 
ship, is a holder in due course. 

“A” is the holder or transferee of an instrument who ne- 
gotiates or transfers it to another, who in turn, may further 


50 Montclair v. Ramsdell, 107 U.S. 147 (1882). 
51 Smith v. Nelson Land & Cattle Co., 212 Fed. 56 (8th Cir. 1914). 
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negotiate or transfer it. Subsequently “A” reacquires the in- 
strument either in response to his legal duty to do so or volun- 
tarily. What are his rights against prior parties? Two kinds 
of problems may be raised: (1) if “A” were not a holder in 
due course when he first held title and some holder subsequent 
ito “A” became a holder in due course, does “A,” by reason 
of his reacquisition from or through a holder in due course, 
thereby become a holder in due course; and (2) what are the 
reacquirer’s rights against indorsers? 

The first question, as to the possible holder in due course 
status of the reacquirer, is of primary importance in this Sec- 
tion. The cases, though not numerous at common law, nor 
under the N.I.L., fall into three groups: (1) reacquiring pay- 
ees; (2) reacquiring indorsees who at the time they first held 
title had notice of a defense of or of a claim of ownership of a 
prior party; and (8) an innocent indorsee after maturity from 
a reacquiring indorsee with notice. A possible fourth case has 
been mentioned by Chafee: that an innocent donee who nego- 
tiates for value, less than the face amount of the instrument 
who is compelled to pay the full amount to a subsequent in- 
dorsee.” 

At common law” and under the N.I.L.™ the payee, or in- 
dorsee with notice, who reacquired from a holder in due course 
have been held not to be holders in due course in the right of 
the subsequent holder in due course. The same result has been 
reached as regards, case 3, the innocent purchaser after maturity 
from an indorsee with notice who reacquired from a holder in 
due course.” So far as known the donee case has not been 
passed upon. It would seem, however, that an innocent donee 
of a $100.00 note, which was subject to a defense of the maker 
as against the payee, who negotiated the note for $75.00, and 
who was required to pay a remote holder in due course, $100.00, 
should be allowed to recover from the maker, at least, $25.00, 
52 Chafee, Reacquisition of a Negotiable Instrument by a Prior Party, 21 Cou. L. Rev. 
538 (1921). 


53 Dollarhide v. Hopkins, 72 Ill. App. 509 (1897); Kost v. Bender, 25 Mich. 515 (1872). 


54 Miles v. Dodson, 102 Ark. 422, 144 S.W. 908, (1912); Sperandeo v. Aetna Casualty 
& Surety Co., 131 Conn. 407, 40 A2d 280 (1944); Gruntal v. US. Fidelity & Guaranty 
Co., > N.Y. 468, 173 N_E. 682 (19380); McCredie v. Elmer, 182 Ore. 368, 284 Pac. 573 
(1930). 

55 Comstock v. Buckley, 141 Wis. 228, 124 N.W. 414 (1910). 
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for otherwise the innocent donee would be out of pocket $25.00. 
If the donee should be allowed to so recover it could be only on 
the theory that the reacquirer took over the holder in due 
course title of the subsequent indorsee. This case goes to the 
heart of the problem because in the cases, the courts, in deny- 
ing that the reacquirer is a holder in due course, have so held 
on the rather blunt ipse dizit that the reacquirer is simply 
shunted back automatically into his former position.” 

Sec. 58 of the N.I.L. clearly codified the common law result 
as regards a reacquiring payee, because the payee, normally, 
will be “a party to any fraud or illegality affecting the instru- 
ment.” Even these words are not very apt because not all 
defenses of a maker or drawer or claims of ownership will be 
based on fraud or illegality. But the language of N.I.L. Sec. 
58 is noticeably defective in making it certain—if that was the 
intention—that an indorsee with notice of a defense who re- 
acquired from a holder in due course was not a holder in due 
course, for to so hold makes it necessary to hold that such a 
reacquiring indorsee was, solely by reason of his knowledge 
of the defense or claim and not by reason of active participa- 
tion in the transactions, “a party to any fraud or illegality.” 
This has been done but it requires strained construction of the 
phrase “party to any fraud or illegality.” And some courts 
have not been satisfied with this construction.” 

To reproduce the result of the common law cases, which 
denied to an innocent purchaser after maturity, from a re- 
acquirer from a holder in due course who knew of the defense 
when he first held title, under the N.I.L., requires even a more 
strained construction of the phrase “party to any fraud or 
illegality,” for such a person simply is not such a party. The 
case of the reacquiring donee further illustrates defective 
drafting of this aspect of Sec. 58 of the N.I.L. 


56 In Dollarhide v. Hopkins, 72 Ill. App. 509, 511 (1897), the court said: “ the 
position (taken by the plaintiff) is that a party having full knowledge of the ‘defense 
which a maker may have to a promissory note at the time he received it, may purge 
it of an equitable defense by merely assigning the note to a third party and receiving them 
[sic] back at a subsequent time. We cannot give our countenance to such a doctrine.” 
57 Pierce v. Carlton, 184 N.C. 175, 178, 114 S.E. 18, 14 (1922), where the court said: 
“There is doubt of our statute [Sec. 58 of the N.I-L.] permits an interpretation which 
would apply to the facts in these last cases. [Cline & Co. v. Templeton, 78 Ky. 550, and 

larhide v. Hopkins, 72 Ill. App. 509 (1897)]. The more natural meaning of the 
language used would apply the exception to the payee or other taking part in the fraud 
or illegality which rendered the instrument invalid.” 
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What has Sec. 201(1) of the Code done to these results? 
The Code retained the phrase “party to any fraud or illegality.” 
This is regrettable because this phrase is not comprehensive 
enough to include defenses and claims other than those based 
on fraud or illegality, and the language should do so. The 
status of the reacquiring payee clearly is the same under the 
Code as it is under the N.I.L. Also, the status of the indorsee, 
who had notice of the defense when he first held title, who re- 
acquired from a holder in due course remains the same under 
the Code as it has been construed to be under the N.I.L. but 
with one important difference. Under the N.I.L. such a re- 
acquirer has to be held to be a “party to any fraud or illegality,” 
in order to produce the common law result, but under the Code 
such a reacquirer would be denied the position of a holder in 
due course by reason of the use of express language of Sec. 
200(1) which denies to a reacquirer the holder in due course 
status if he was a “party to any fraud or illegality” or was 
one “who as a prior holder had notice of a defense or claim 
against it...” Thus, such a reacquirer under the Code ceases 
to be, by strained constructure “a party to any fraud or illegal- 
ity.” ‘This is as it should be. But Sec. 201(1) of the Code is 
defective in not dealing with the other two cases: (1) the inno- 
cent purchaser after maturity from a bad faith holder who 
reacquired from a holder in due course, and (2) the reacquiring 
donee. 

As a matter of construction of Sec. 201(1) of the Code it 
would seem that neither of these holders would be held to be 
parties to any fraud or illegality and therefore would be holders 
in due course in the right of their respective predecessors. This 
is a just result. 

The other aspect of the effect of a reacquisition has nothing 
to do with the holder in due course problem, but has to do 
solely with the rights of indorsers inter se. In this connection 
the purpose of N.I.L. Sec. 121 and N.I.L. Sec. 50 is to deny 
to a reacquiring indorser the right to sue any indorser to whom 
his own liability ran. N.I.L. Sec. 121 applies to an indorser 
who reacquires at or after maturity and N.I.L. Sec. 50 applies 
to the indorser who reacquires before maturity. This general 
principle is continued by Sec. 208 of the Code, the language 
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of which applies to reacquisitions both before, at and after 
maturity. 


SEcTION 18. BuRDEN OF PRooF oF SIGNATURES. 

The N.I.L. contains no provision with respect to proof of 
signatures. Practice acts commonly provide that the issue of 
genuineness of a signature can only be raised by verified plea 
of want of genuineness.” 

Sec. 807 of the Code here invades the practice act field and, 
rather extensively, deals with the problem of proof of signa- 
tures. It reads as follows: 


Code Sec. 307(1) Unless specifically denied in the pleadings 
each signature on an instrument is admitted. When the effective- 
ness of a signature is put in issue. 

(a) the burden of establishing it is on the party claiming 
under the signature; but 

(b) the signature is presumed to be genuine or authorized 
except where the action is to enforce the obligation of a purported 
signer who has died or become incompetent before proof is required. 

Code Sec. 1-201(8) Burden of establishing a fact means the 
burden of persuading the triers of fact that the existence of the 
fact is more probable than its non-existence. 

Code Sec. 307 (2) Where signatures are admitted or established, 
production of the instrument entitles a holder to recover on it 
unless the defendant establishes a defense. 

Code Sec. 307(3) After evidence of a defense has been .atro- 
duced a person claiming the rights of a holder in due course has 
the burden of establishing that he or some person under whom he 
claims is in all respects a holder in due course. 


These Sections bristle with problems. They will be taken 
up in the order in which they appear in Sec. 307. 
(1) What is a “specific denial?” Does this expression include 
unverified denials as well as verified denials? What would be 
‘the effect of this provision upon a section of a practice act 
which required a verified plea? Does it include denials, either 


58 Terrill v. Fowler, 175 Ark. 1010, 1 S.W2d 75 (1928); Niles v. Rexford, 105 Vt. 492, 
168 Atl. 714 (1988). Accord: as to indorsers’ signatures, Lieberman v. S. D. Warren 
Co., 125 Me. 392, 184 Atl. 449 (1926); Van Syckel v. Egg Harbor Coal & Lhbr. Co., 109 
NIL. 604, 162 Atl. 627 (1932). The Illinois statute reads: “The allegation of the ex- 
ecution or assignment of any instrument in writing shall be deemed to be admitted unless 
denied by a pleading verified by oath, unless verification is excused by the court. If the 
party making such denial be not the party alleged to have executed or assigned such in- 
strument, the denial may be made on the information and belief of such party.” Inu. Rev. 
Srar. c. 110 $159(2) (1958). 
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verified or unverified, which are asserted “on information and 
belief”? 
(2) What is meant by the statement: “Unless etc. each sig- 
nature on an instrument is admitted”? What is the effectiveness 
of the admission? 
(3) How does the Code deal with the problem of the proof 
of signatures “when the effectiveness of a signature is put in 
issue”? The effectiveness of a signature, under the Code, pre- 
sumably, by what the Code calls a specific denial. Whatever 
a specific denial may be, suppose that it has been made, what 
then? 
Sec. 307(1) (a) of the Code provides: when the effectiveness 
of a signature is put in issue the burden of establishing it is on 
the party claiming under the signature; but 
(b) the signature is presumed genuine or authorized except 
where the action is to enforce the obligation of a purported signer 
who has died or become incompetent before proof is required. 


Sec. 8307(1) (a) of the Code, standing alone, probably re- 
states substantially the rule of burden of proof as it exists 
under practice acts which require the tender of the issue of 
forgery by verified plea, i.e., the burden is on the party who 
asserts genuineness. The only difference is that the Code prob- 
ably permits the tender of the issue of forgery by an unverified 
specific denial whereas many practice acts require verification. 
‘Whether the burden of proof rule on the tender of the issue of 
forgery under the Code would be the same as that under 
existing practice acts and decisions thereunder would depend 
on whether the term “establishing” as used in Code Sec. 307 
(1) (a) would be construed to have precisely the same con- 
tent as the terms commonly in use such as the expression “proof 
by preponderance of the evidence.” Sec. 1-201(8) of the Code 
defines “burden of establishing” to mean “the burden of pre- 
suading the triers of the fact that the existence of the fact is 
more probable than its nonexistence.” That these two expres- 
sions are coincident in meaning is highly conjectural. 

For decades instructions to juries, motions for directed 
verdicts, motions for judgment not-with-standing the verdict 
motions for new trial and so on have been argued in trial courts 
and in courts of review in terms of legal expressions such as 
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“burden of proof,” “preponderance of the evidence” and the 
like, which terminology, though perhaps initially wanting in 
exactness, has acquired a reasonably well understood meaning 
because of innumerable factual illustrations set forth in hund- 
reds, even thousands, of decisions. 

Why throw away all of this laboriously and expensively 
acquired certainty? The language recommended by the Code, 
phrased in terms of “establishing” and in terms of “probability” 
are good when used in an article or in a book but the problem is 
‘potentially serious when new expressions are to be put in a 
statute especially when there seems to be no real change needed 
or sought. The use of new words fosters uncertainty and 
produces needless litigation. New words disturb judicial ap- 
provals and disapprovals of instructions and rulings on vari- 
ous motions and casts upon the trial branch of the legal pro- 
fession and upon the courts a wholly unnecessary burden. It 
suggests pride in terminology rather than pride in trying to 
find the proper balance between the “need for stability and 
the need for change” in legal doctrine. The proposed change 
is unwise. 

But the proposal is objectionable from another point of 
view. What was said above has reference solely to the law 
of bills and notes, but these same expressions, i.e., “burden of 
proof,” “preponderance of evidence” and so on are used ob- 
viously, in trials involving all other departments of the law. 
What an anomaly would be presented by a body of law which 
says: 

if If you sue on a negotiable instrument within this Article you 
must rework all the well settled body of doctrine with the new 
phrases, but if you sue on an instrument held partially negotiable 
by judicial decision outside the statute or on a non-negotiable 
instrument, or on any kind of contract, tort or other cause of 

action, you must use the well established phrases. Sec. 307(1) (a) 

should be stricken from the Code. : 

But, to continue with Sec. 807(1) (b). Here, in accord- 
ance with the Scriptural text: “The Lord giveth and the Lord 
taketh away” the Section, in effect says: “Not so fast.” The 
asserter of genuineness does not have to establish the genuine- 
ness of the questioned signature as Sec. 307(1) (a) says he 
must for, under Sec. 807(1) (b): 
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The signature is presumed to be genuine or authorized except 
where the action is to enforce the obligation of a purported signer 
who has died or become incompetent before proof is required. 

a good example of the chloroforming technique which appears 
frequently throughout Article 3. 

May we examine into the effect of Sec. 307(1) (b)? Take 
a case where the genuineness of a signature has been “specific- 
ally denied,” in this case may we suppose denied by verified 
plea. Note that Sec. 807 does not specify in any way what 
kind of pleading the asserter of genuineness must make. Pre- 
sumably his allegation of genuineness need not be verified. In 
other words the Code says the party who, by an unsworn al- 
legation, asserts genuineness or execution with authority gets 
the benefit of a presumption that his allegation is true even 
though the adverse party has filed a verified plea alleging 
forgery or execution without authority. This borders on ab- 
surdity. The Code shows commendable respect for the dead 
and the insane by not raising a presumption that their repre- 
sentatives swore falsely in alleging forgery or execution with- 
out authority. 

Of course, a living person who swears that his signature is 
forged or signed without authority is better situated to prove 
forgery or want of authority than his adversary is to prove 
genuineness but, after all, the asserter of genuineness has the 
right to call his adversary as an adverse witness and examine 
him as if on cross-examination. The asserter of genuineness 
is not entitled to a presumption that his adversary lied in 
swearing that his signature was forged. 

Another point, what does Sec. 307(1) (b) mean by saying 
“js presumed.” Professor Morgan, and others, have showered 
the legal profession with many pages of esoteric learning con- 
cerning the huge family of presumptions and have exhibited 
their similarities and differences.” How long will it take to 
find out to which clan the. presumption of Sec. 307(1) (b) 
belongs? 

At common law and under the N.I.L. in an action on a 
bill or note which has been admitted into evidence, and where 
59 Morgan, Some Observations Concerning Presumptions, 44 Harv. L. Rev. 906 (1931); 


Hy ae the Jury upon Presumptions and Burden of Proof, 47 Harv. L. Rev. 
933). 
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signatures have been proved or unchallenged, the plaintiff is 
entitled to a directed verdict if the defendant has introduced 
no evidence of a defense. When the defendant has introduced 
evidence of a defense, irrespective of its weight, a serious ques- 
tion is presented by a motion to direct a verdict for plaintiff. 
It has been held that it was proper to direct, reversible error 
to direct, not error to refuse to direct and error to refuse to 
direct. ‘The question of the credibility of the plaintiff as a 
witness and the right of the jury to pass thereon is involved. 


Sec. 807(2) seems to concern these and related questions. 
It provides: 


When signatures are admitted or established, production 

of the instrument entitles a holder to recover on it unless the 
defendant establishes a defense. 
It would be impossible to predict what effect this Section 
might have on existing and contradictory rules in the procedural 
field. At least the Section suggests the seriousness of an at- 
tempt, in a statute which lays down substantive rights, to invade 
the area of practice and procedure. 


SEcTION 19. RiGHTs OF THE HOLDER, Exctupine SPECIAL 
RIGHTs OF THE HOLDER IN DvuE CouRsE 


The corresponding Sections of the N.I.L. and of the Code 
are as follows: 


N.I.L. Sec. 51. The holder of a negotiable instrument may 
sue thereon in his own name; and payment to him in due course 
discharges the instrument. 

N.LL. Sec. 191. “Holder” means the payee or indorsee of a 
bill or note, who is in possession of it, or the bearer thereof. 

N.LL. Sec. 191. “Bearer” means the person in possession of a 
bill or note which is payable to bearer. 

Code: Sec. 301. The holder of an instrument whether or not 
he is the owner may transfer or negotiate it and, except as other- 
wise provided in Section 3-603 on payment or satisfaction, dis- 
charge it or enforce payment in his own name. 

Code: Sec. 1-201 (20) “Holder” means a person who is in pos- 
session of a document of title or an instrument or an investment 
security drawn, issued or indorsed to him or to his order or to 
bearer or in blank. 


ot cases are collected in Britton, Buus & Notes §105, notes 1, 2, 3 and 4 (lst ed. 
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The definition of “Holder” in the N.I.L. and Sec. 1-201 
(20) of the Code, it is believed are identical in meaning, though 
the Code provision includes documents of title and investment 
securities. Under existing law documents of title are dealt 
with only in the Sales Act, Bills of Lading Act and Ware- 
house Receipts Act. 

In stating that a holder may sue upon the instrument in 
his own name the Code introduces a phrase which does not 
appear in the N.I.L., i.e., “whether or not he is the owner.” 
Under the N.I.L. there has never been any question but that 
a non-beneficial holder could sue on the instrument in his own 
name except that it has been held that “a real party in interest 
statute” requires that action be brought in the name of the bene- 
ficial owner.“ The contrary and preferable result has also 
been held. Neither the N.I.L., nor the Code, undertakes 
to resolve this conflict and should not do so. The phrase, add- 
ed by the Code, should not represent any change in the law to 
the effect that,—with the exception above mentioned, and one 
other, to be mentioned,—all non-beneficial holders may sue in 
theirown names. The other possible exception is the essentially 
theoretical one: may a finder, thief or embezzler of bearer paper 
sue thereon in his own name where a pleading sets forth an 
allegation that the plaintiff is such.” Neither the N.I.L. nor 
the Code deals with this question. 

Sec. 301 of the Code restates, in part, the subject matter of 
Sections 201 and 200 of the Code which deals with transfers 
and negotiations.“ 

That portion of Sec. 301 of the Code, set forth in the “ex- 
cept” clause, which deals with the right of a holder to discharge 
the instrument will be dealt with in the Article on Discharge. 


SEcTION 20. ‘BURDEN OF PRooF ON HOLDER IN DvuE CouRsE 
IssuEs. 
Having considered the problems of proof of signatures 


61 Gulbranson-Dickenson Co. v. Hopkins, 170 Wis. 326, 175 N.W. 93 (1919). 

62 Craig v. Palo Alto Stock Farm, 16 Idaho 701, 102 Pac. 393 (1909). 

63 In Hays v. Hathorn, 74 N.Y. 486 (1878), there is a dictum to the effect that a finder 
or party in unlawful possession of an instrument payable to bearer can not sue thereon. 
64 The corresponding Sections of the N.I.L. and the Code on the right to transfer and 
_— were dealt with in the second of this series of articles at $2 Texas L. Rev. 
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under the Code the next series has to do with proof of defense 
and claims of ownership and proof of holder in due course 
status. The following questions are raised. 

(1) Under what circumstances will a holder be entitled 
to a directed verdict? 

(2) Under what circumstances will a holder be required 
to prove that he is a holder in due course in order to recover? 

(8) What constitutes proof of due course holding, and 
herewith, the problem of shifting of the burden of proof on the 
issue of due course holding. 

Take a case of an action by an indorsee of an instrument 
against an obligor. Defense: fraud practiced on the obligor 
by the payee or other party with whom he dealt. Reply by 
the holder: that he is a holder in due course. This allegation, 
of course, may be set out in the answer. 

At the trial the plaintiff has the instrument marked for 
identification and offers it in evidence. It is admitted. The 
plaintiff offers no further evidence. The defendant intro- 
duces no evidence. Plaintiff moves for directed verdict. Under 
N.LL. Sec. 59, the first sentence, plaintiff is entitled to judg- 
ment on the motion.® The same result should follow under 
Sec. 807(2) of the Code. 

Now suppose the defendant and his witnesses testify to 
the facts which are alleged to constitute the fraud which caused 
the defendant to sign the instrument. As this evidence builds 
up the plaintiff sees his chances of recovering on the theory 
that the defendant actually owed the money go glimmering. 
Both he and his lawyer now concentrate upon winning by ac- 
quiring the due course holder status. 

At what point does the plaintiff actually have to gain 
recognition as a holder in due course? At the beginning of 
the trial the plaintiff is protected by the presumption that he 
is a holder in due course under the first clause of N.I.L. Sec. 
59, and, presumably, would be so protected under Code Sec. 
307 (2). 

It is obvious that the plaintiff will get a judgment against 
the defendant if the jury, on proper instructions, brings in a 


65 The cases are collected in Brrrron, Buus & Nores p.441 n. 1 (Ist ed. 1943). 
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verdict that the defendant did not prove the fraud alleged by 
way of defense in his answer. The plaintiff would win on the 
weakness of defendant’s case and not upon the strength of his 
own, on the issue of his due course holding. But, we are assum- 
ing that the defendant, and perhaps other witnesses for him, 
lhave testified to many facts which prove or tend to prove, that 
the party with whom defendant obligor dealt obtained the 
instrument by fraud. During the course of the trial no one 
ean ever find out whether the fraud has been proved or not. 
In all probability not even the jury would know whether fraud 
had been proved or not until they had heard the instructions 
of the court and had conferred in the jury room. None-the- 
less, it is possible to think of the evidence tending to prove 
fraud, rising from a level where fraud is not proven, up to 
the point that a directed verdict asked by the holder would be 
denied and then accumulating to the point that the fraud is 
established by preponderance of the evidence, a situation where 
the trial court would deny a motion for new trial asked for on 
the ground that the verdict of fraud was manifestly contrary 
to the evidence. 


Where does the holder-indorsee stand during these various 
theoretical periods of the trial. The answer is simple. If the 
defendant fails to prove fraud to the satisfaction of the jury, 
in accordance with proper instructions, the plaintiff will win. 
He does not need to be a holder in due course to do so. But 
if the defendant proves the fraud then the holder can succeed 
only by acquiring the holder in due course status. 


This brings us to certain burden of proof issues having to 
do with the holder in due course status. N.I.L. Sec. 59 pro- 
vides: 


“Every holder is deemed prima facie to be a holder in due 
course. But when it is shown (emphasis supplied) that the title 
of any person who has negotiated the instrument is defective, the 
burden is on the holder to prove that he or some person under 
whom he claims acquired the title as holder in due course.” 


That is to say, that when and only when defendant has proved 
his defense to the point where he will obtain a verdict in his 
favor on the issue of the existence of his defense does the issue 
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of due course holding by the plaintiff get into the trial.” 

The issue of due course holding is now in the trial. Who 
must prove it? The majority of cases hold that the plaintiff 
bears the burden of convincing the triers of the facts that he is 
a holder in due course, a burden that rests upon him, without 
shifting, throughout the remainder of the trial. A minority 
of cases hold that “burden of proof” as used in Sec. 59 of the 
N.I.L. means the burden of producing evidence and that at the 
time the plaintiff has produced sufficient evidence of his due 
course holding to prevent a directed verdict for the defendant 
the burden of convincing the triers of the facts that the plaintiff 
is not a holder in due course shifts to the defendant.” 


Under the majority rule which puts the burden of proof 
solely upon the plaintiff to prove his due course holding status, 
as distinguished from the burden of proceeding with the evi- 
dence, the claimant of this position must convince the triers of 
the facts of the truth of each of the three requisites to due 


66 Beacon Trust Co. v. Ryder, 273 Mass. 578, 575, 174 N.E. 725, 726 (1931) where the 
court said: 

“Defective title in the payee is not ‘shown’ within the meaning of the statute, by 
the introduction of ‘testimony warranting’ such a ‘finding’ unless the testimony is 
believed, so that the fact is proved. The burden of establishing that the payee’s title 
was defective was on the defendants. If they failed to sustain this burden, no burden 
rested upon the plaintiff to support by evidence his prima facie case that it was a 
holder in due course.” 

-— Nat. Bank v. Wilson, 96 Vt. 438, 451, 120 Atl. 889, 898 (1923) where the court 
said: 

“There is some diversity of opinion as to what is necessary to be shown by a 
plaintiff to discharge this burden. Prior to the N.I.L., two lines of decisions existed 
According to one line the holder need not prove that he had no notice of defenses, 
but he satisfied the burden by showing that he took for value before maturity and 
under circumstances which did not operate to charge him with notice of the defense. 
According to the other line, he was required to show affirmatively that he had no 
notice of the defense. It is said in the note last cited (18 A. L. R. 26) that there has 
been quite a uniform tendency under the N.IL. to adopt the latter theory, and an 
examination of the cases seems to support this conclusion. It has been objected that 
the rule requires a party to prove a negative; but even so, it merely puts the burden 
of proof upon one who knows the facts.” 

68 German-American Nat. Bank v. Lewis, 9 Ala. App. 352, 355, 63 So. 741, 743 (1913) 
where the court said: 


“The rule as to the order and burden of proof with respect to the bona fide pur- 
chaser is that, after the defendant proves or offers proof tending to establish his special 
pleas, the plaintiff must then prove that he purchased the note in the ordinary course 
of trade and paid value therefor, before its maturity. This done, he need go no 
further, and need not prove, though he was required to allege, the negative, that he 
made such purchase and payment without notice. The burden here shifts, and if it be 
desired to avoid the effect of such purchase and payment, the defendant must prove 
that before the payment the plaintiff had knowledge of the defenses existing against 
the note, or notice of such facts or circumstances as were sufficient to put him on inquiry 
that, if followed up, would have discovered the existence of such defenses.” 

This position is more elaborately stated in Downs v. Horton, 287 Mo. 414, 230 S.W. 
108 (1921) and see cases in accord: Barrron, Brits & Notes n.7 p. 486 (1st ed. 1943). 
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course holding, i.e., purchase for value, before it is overdue 
and in good faith. Proof of giving value is held not tantamount 
to proof of good faith nor does proof of value given, raise a 
presumption of law that the instrument was purchased in good 
faith.” 

How does the Code propose to deal with these burden of 
proof questions? Sec. 307(8) of the Code states: 

After evidence of a defense has been introduced a person claim- 
ing the rights of a holder in due course has the burden of establish- 


ing that he or some person under whom he claims is in all respects 
a holder in due course. 


This provision is astounding. The Code, in effect, says: 
“If the defendant, who, let us suppose, has alleged fraud by 
the payee, has introduced ‘evidence of a defense’ the plaintiff 
must then assume the burden of proving that he is a holder in 
due course.” The defendant does not have to convince the 
triers of the fact that he has a defense. All the Code requires 
him to do is to introduce some evidence of the fraud and this 
amount, though falling far short of establishing a defense, 
none-the-less is enough to require the plaintiff to prove that 
he is a holder in due course.” To repeat, the defendant, who 
in the then state of the evidence owes a lawful debt will win 
unless the plaintiff proves that he is a holder in due course. 
This provision is preposterous. 

Under the N.I.L. there is a conflict on the question whether 
‘Sec. 59 casts the true burden of proving due course holding 
upon the plaintiff or only the burden of proceeding with the 
evidence tending to prove due course holding by the plaintiff, 
thus casting upon the defendant the true burden of proving 
that plaintiff is not a holder in due course. The great majority 
of cases properly hold that the true burden of proof of due 
course holding remains at all times upon the plaintiff.” 

The Code neglects to settle this conflict. 

Now, a minor point—the notes to the Section state that the 
phrase “in all respects” was used to make it clear that the 
plaintiff has to prove each of the three elements of due course 
69 This rule, with its variations is well stated in Glendo State Bank v. Abbott, 30 Wyo. 


98, 216 Pac. 700 (1923). 
70 The cases are collected in Brrrron, Bus & Nores §104 (1st ed. 1948). 
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holding, i.e., purchase for value in good faith and before it is 
overdue. This is a dubious hope. As the phrase stands it is 
tautological. There is no such holder as a holder in due course 
in some respects and not in others. A holder is either one in 
due course or not in due course. No special standing is given 
to one who is partly this and partly something else. It is most 
unlikely that courts can squeeze enough meaning out of the 
phrase “in all respects” to settle the diverse holdings on pre- 
sumptions of fact or law which may or may not arise from the 
fact that value was paid for the instrument. 

The last sentence of N.I.L. Sec. 59 which reads: “But the 
last mentioned rule does not apply in favor of a party who be- 
came bound on the instrument prior to the acquisition of such 
defective title,” is omitted from the Code. The above clause 
is involved when a defendant, who has no defense of his own, 
in an action against him pleads that the money due from him 
should not be paid to the plaintiff but to a third party, not 
joined in the lawsuit, who had a right of restitution as against 
the plaintiff. In other words the clause is concerned with the 
right to plead the jus terti. This problem will be discussed 
in the article on defenses and equities where Sec. 306(d) of 
the Code is involved. 


SECTION 21. CONCLUSIONS. 


(1) The Code’s provisions with respect to “value” are a 
distinct improvement over the corresponding provisions of the 
N.I.L. It is believed that the Code’s improved treatment of 
the ideas of “value” and “consideration” will not change any 
existing law but the proposed new statutory base will conform 
to results achieved by judicial decisions. 

(2) In those Sections of the Code which deal with the 
time of purchase, as a condition of due course holding, the 
Code eliminates the requirement that one must purchase the 
instrument before it is overdue and substitutes therefor the 
requirement that a purchaser, to be a holder in due course, must 
be one “who takes the instrument without notice (emphasis 
supplied) that it is overdue.” What useful purpose can this 
innovation serve? Had it been confined to unknown precipi- 
tations of maturity by reason of the operation of an accelera- 











THE BANKING LAW JOURNAL 405 


tion clause the provision would be commendable. But it is 
not so confined. Beyond that, the provision, on its substantive 
side, replaces certainty with uncertainty. On its procedural 
side it opens up a question of fact which should not be in the 
case. The time required to examine witnesses on direct and on 
cross-examination on this issue would be worse than wasted— 
and this time must be paid for by innocent parties. 

(3) The general Sections dealing with “good faith,” 
both on their substantive and procedural side, represent retro- 
gression. Instead of the unitary conception now prevailing 
the Code intoduces multifarious conceptions of good faith. 
Much of the certainty in detailed rules concerning the content 
of instructions to juries, and concerning various motions, would 
be scrapped by the Code because it warps existing bases there- 
for into unrecognizable shapes. The volume of unnecessary 
litigation that can result from these changes could be enormous. 

The Code perpetuates and extends the rule, which is fol- 
lowed under the N.I.L., that if a purchaser has notice of the 
defense or claim of “A” he is deemed to have notice of the 
defenses or claims of everybody else. This is regrettable. 

The Code brings in the basic conceptions of the Fiduciaries 
Act. This is desirable. 

The Code also and commendably states the result of the 
cases, concerning the lack of effect of knowledge by a purchaser 
that the instrument was issued for an executory consideration. 


The Code commendably states the result of the cases, ar- 
rived at under the inapt language of the N.I.L., Sec. 29, con- 
cerning the lack of effect of knowledge that a party signed 
for accommodation. The innovation that “The purchaser has 
notice of a claim against the instrument when he has reasonable 
grounds to believe that the transfer to him in a preference 
voidable under the law of bankruptcy or insolvency,” represents 
an enigma. 

The new sub-sections dealing with the effect of purchase 
at judicial sales, and in “taking over an estate” and in pur- 
chasing instruments “as part of a bulk transaction not in the 
regular course of business,” such as results when a bank acquires 
all the assets of another bank, are commendable. 
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The Code’s proposal to settle the conflict of authority on 
tthe question of whether a payee could be a holder in due course 
is also wise. 

The new provisions concerning the effect of reacquisitions 
through holders in due course leave much to be desired. 

Those Sections of the Code which deal with proof of signa- 
tures are open to serious objections on their merits as well as 
on the ground that these matters should be left for solution by 
practice acts. 

With respect to burden of proof issues, involving the holder 
in due course position, it is believed a serious mistake was made, 
i.e., by Sec. 307 (8) which requires the holder to bear the burden 
of proof on the issue of his due course holding “After evi- 
dence of a defense has been introduced,” whereas, in truth, 
the holder in due course issue is not in the case until the de- 
fendant has established by preponderance of the evidence, the 
existence of his defense. 

A good deal of work needs to be done on the “Holder in 
Due Course” Sections of the Code to make them suitable for 
adoption. 


Note on Liabilities of Stock Transfer Agent Under Uniform 


Commercial Code 





The University of Pennsylvania Law Review for November, 
1954 contains an interesting note on the duties and liabilities of 
a stock transfer agent under the Uniform Commercial Code which 
was adopted in Pennsylvania in July, 1954. The note points out 
that the Code has not been entirely successful in speeding stock 
transfers by reducing the liability of corporations and their trans- 


fer agents. 
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The Development and the Present Picture 
of Section 5219 


By HON. HENRY F. LONG 


To the informed tax minded bank man but little need be 
called to mindfulness as to the numerals 5-2-1-9. These figures 
call to attention the exceptionally well developed tax control 
through many years, as in Section 5219 of the United States 
Revised Statutes there has been spelt a form of tax security, 
much to be commended. To some, the abolition of Section 
5219 has been a warm dream of hopefulness as its abolition 
would bring only a Federal tax burden and eliminate the State 
tax burden, as the authority for State taxation rests within 
the four corners of Section 5219. The National bank struc- 
ture which comes close to being an instumentality of the United 
States Government can well be considered as an activity so 
vital to the economic and financial well-being of the Nation 
that full and complete tax protection should be given it, de- 
spite the necessity of private capital investment. To the vast 
majority of bank men, a fair source of State revenue should 
flow from the National Banking Associations as the communi- 
ties in which a bank functions need many advantages and pro- 
tection that only the tax dollar through intelligently controlled 
governmental expenditure can provide. The National Bank- 
ing Associations have always been mindful of the states es- 
tablishing and maintaining a sound, financial position and at 
no time have been found wanting in giving strong support to 
that which is permanently established as the best. 

During most of the long period of years from June 3, 1864, 
when Section 5219 was first established and is now found in 
United States Code, Title 12, Section 548, but little legal 
difficulty developed and perhaps, because property taxation 
as applied to the banks did not cause an irritating burden, the 


Mr. Long is Chairman of the National Tax Association’s Committee on Bank 


Taxation. He is the former Commissioner of Corporations and Taxation of the Com- 
monwealth of Massachusetts from which position he retired in 1953. 
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bank stockholders did not question their tax payments. While 
those who well might be called bank men from the beginning 
of time have never overlooked the value of the penny, they 
also are the ones to whom can be traced the origination of what 
now is known as good public relations which, as a possession 
of theirs, weighted the scales in favor of the conclusion that 
if taxes were not unbearable the doctrine of let well enough 
alone prevailed. It is true that some twenty-three years after 
the 1864 enactment some banks had an itching that would not 
abate and the United States Supreme Court struggled with 
questions raised in the case of Mercantile Bank v. New York, 
121 U. S. 188, 161 (1887), and Davenport Bank v. Davenport, 
128 U. S. 88, 86 (1887), and Bank of Redemption v. Boston, 
125 U. S. 60, 68 (1888). Some thirty-two years rolled along 
and, perhaps because of a new crop of bank men, the United 
States Supreme Court was again asked to lend an ear and 
the result established an upheaval in the decision entitled, Mer- 
chants National Bank of Richmond, Virginia v. City of Rich- 
mond, 256 U. S. 635. 

Bankers and tax gatherers alike were more than mildly 
surprised and efforts to unsnarl the kinks the Supreme Court 
injected into the previous peaceful Section 5219 were started 
and began to crystallize into action about 1921. 

In 1928 Congress caused to be enacted an amendment which 
at the time smoothed out some of the difficulties developed, but 
practice under it disclosed further need and Congress respond- 
ed by the 1926 amendment which brought Section 5219 into 
its present language structure. The present Section 5219 has 
been well spiced by United States Supreme Court decisions 
through the years from 1926' and committee after committee 
has given attention te the need of amendments to iron out the 
difficulties that changing times have brought sharply to at- 
tention. Now, twenty-nine years since the last amendment to 
1 Maricopa County v. Valley Bank, $318 US. 357, March 1, 1943. ; 

Colorado Bank v. Bedford, 310 U.S. 41, April 22, 1940. 

Tradesmens Bank v. Tax Comm., 309 U.S. 560, March 25, 1940. 
Domenech v. National City Bank, 294 U.S. 199, February 4, 1935. 
Union Bank & Trust Co. v. Phelps, 288 U.S. 181, February 6, 1933. 
Schuylkill Trust Co. v. Penna., 302 U.S. 506, January 3, 1938. 
Gully v. First Nat. Bank, 299 U.S. 109, November 9. 1936. 


Baltimore Nat. Bank v. Tax Comm., 297 U.S. 209, February. 3, 1936. 
Posadas v. National City Bank, 296 U.S. 497, January 6, 1936. 
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Section fifty-two nineteen, real need develops for agreement 
between the banking associations and the tax administrators. 
Through the years, agreement on occasion was had, but the 
bankers in one state or another state, in this year or that, would 
again resort to the doctrine of let well enough alone as we can 
handle our state which prevented the unanimity needed to en- 
courage Congress to cause to be enacted a revised Section 
5219 to meet present conditions. Forms of taxation have de- 
veloped as have forms of banking, even though basic principles 
change not and the bankers and the tax men should now present 
a united front for congressional enactment. It is absolutely 
sound to assert that the banking associations should have pre- 
served to them the protection of a Section 5219. but the States 
may well claim they should also have lifted, at least to a degree, 
the almost doctrine of mortmain that Section 5219 exercises in 
the control of State taxation. 

A continuance of effects now clearly apparent might well, 
if not completely, injure the benefit to which banks are en- 
titled, as State governments must go forward and payment 
made through taxation for materials and services to be required 
for demanded governmental activities. Beneficial universal 
practices can be established if all interested conclude that gentle- 
men agreements in this, that or the other state do not spell the 
best for the banking or taxing function. The practice of dis- 
regarding the law and considering but one year at a time does 
not make for good relations or permanent solutions. 

The big words in the present base control are competing 
moneyed capital, but no one will argue that even that term as 
used in 1926 actually is a coverage for the present day. Unless 
a common understanding is reached, more and more states will 
press for the extreme as is already apparent in many states 
through recommendations made by special taxation study com- 
missions. 

The adoption of a sales tax law is either in force or immi- 
nent of acceptance as a revenue producer in all the states. The 


Schuylkill Trust Co. v. Penna., 296 U.S. 118, November 11, 1935. 
First National Bank v. Tax Comm., 289 US. 60, March 20, 1933. 
Pacific Co. v. Johnson, 285 US. 480, April 11, 1932. 

Iowa-Des Moines Bank v. Bennet, 284 U.S. 239, December 14, 19381. 
Mazcallen Co. v. Mass., 279 U.S. 620, May 27, 1929. 

Ex Parte Public Bank, 278 U.S. 101, November 19, 1928. 
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appeal by the National Bank of Detroit to the United States 
Supreme Court from the judgment of the Michigan Supreme 
Court involving the application of the Michigan retail sales 
tax to sales of tangible personal property made to the bank 
may again bring the expected as to the protection sufficiency 
of Section 5219, but if, as barely possible, a different approach 
by the presently constituted Supreme Court is taken, an avenue 
may be opened to the states not possible if carefully worded 
amendments to Section 5219 are made. Who can say with 
certainty that other states may not follow the example of the 
State of California and urge, as they do, their high court to 
sustain their “in lieu” tax, apparently designed to gather more 
shekels from banks and which court case may well be shown 
to cover a tax above that anticipated by the California bank 
in an amount approximating sixty-four million ($64,000,- 
000.00) dollars. 

Section 5219, as presently effective, gives the States power 
to tax national banking associations in four distinct ways: 


(1) A state may tax the shares of a bank located within its 
limits, but at no greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of the state. 


(2) A state may include the dividends derived from such 
shares in the taxable income of a holder thereof, but at no greater 
rate than is assessed upon the net income of other moneyed capital. 


(3) A state may tax a bank located within its limits on its 
net income from taxable sources. 


(4) A state may tax a bank located within its limits accord- 
ing to or measured by its net income from all sources. 


A tax by the third or the fourth method can be at no higher 
rate than the rate upon other financial corporations, nor higher 
than the highest of the rates upon mercantile, manufacturing 
and business corporations. 

A state may employ only one of the four methods, except 
that a state which uses the third or fourth method on banks 
and imposes an income or excise tax on other corporations may 
include dividends paid by national banks in an income tax 
imposed by such state upon its own residents, if dividends of 
other corporations are similarly included. 
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Real property owned by a national bank may be taxed in 
the same manner as other real estate. 

The authority does not appear to grant the states the right 
to tax tangible personal property, even though in most states 
individuals are subject to such a tax nor grant authority to levy 
a sales tax on national banks. 

It is clear that the keystone in the structure is—rate—and 
that, as in California, is always a target. The Franchise Tax 
Board of the State of California (Defendant) has filed in the 
Superior Court in and for the County of Sacramento a very 
exhaustive and well developed brief running to two hundred 
and sixty-four pages. 

Some may say let this case go to the United States Supreme 
Court and I will be dead before a decision comes down, so why 
give Section 5219 any attention. But the bank does not die 
with the banker and no banker wants to leave the cupboard 
bare. States might similarly reason but history does not re- 
cord permanently successful developments stemming from that 
which has constituted a calamity. 

No one who grasps the potential danger to all in the Calif- 
ornia case will long remain unmindful of the necessity of for- 
ward looking and provisions to be made for an unfortunate 
happening. Section 5219 in the light of present conditions 
needs real thoughtful consideration and the banker and tax 
gatherer must find some common ground of agreement that 
will make clear to Congress the necessity for the enactment of 
further amendments to Section fifty-two nineteen. 


New York to Study Possibility of Revising Banking Laws 


The New York State Legislature has voted recently to have 
a study made of its banking laws. It was proposed that a revision 


and recodification of the laws be finished in time for the March, 
1956 session. The resolution creating a joint committee for the 
study gave the committee power to hold open or closed hearings 
during the coming year. 











BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Not Liable on Check Returned for 
Insufficient Funds 


The payee of a check brought suit against a drawee bank 
on grounds that the bank should have honored the check by 
applying to it funds the payee claimed were specifically de- 
signated to pay the check. Also the payee claimed that the 
bank had indicated it would use such funds when received to 
pay the check and that instead it applied them to the payment 
of overdrafts. 

The court could find no basis for agreeing with the payee’s 
contentions. When payment was first refused, the payee got 
in touch with a bank officer and asked if a check had been 
received from a purchaser from the drawer to cover the draw- 
er’s check. The officer indicated it had not and the payee said 
he would call the customer to see if the check had been mailed; 
also he said he would put the check through again for pay- 
ment. Because under the Negotiable Instruments Act a check 
is not an assignment, and because the bank officer did not 
accept the check by saying he would apply the funds to it 
when received, the court ruled the payee could not recover. 
Bradley Grain Company v. Farmers & Merchants National 
Bank, Court of Civil Appeals of Texas, 274 S.W.2d 178. 
The opinion of the court is as follows: 


LONG, J.—In 1952, and at all times material] here, J. S. Noill of 
Abilene, Texas, hereinafter referred to as Noill, was a dealer in produce, 


NOTE—For similar decisions see B.\L. J.\Digest (Fifth Edition) $279. 
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lumber and farm commodities of various kinds. The Farmers & Mer- 
chants National Bank, hereinafter referred to as Bank, was a national 
bank with its principal office in Abilene, Texas. Bradley Grain Com- 
pany, Inc., hereinafter referred to as Bradley, operated a grain elevator 
in Hereford, Texas, and engaged in storing and selling maize and other 
grains. Bradley instituted this suit against the Bank to recover upon 
a check in the sum of $17,909.16 given by Noill to Bradley on the 
Bank in payment of grain which was not paid by the Bank because 
of insufficiency of funds in Noill’s account to cover the check. Bradley 
alleged that Noill was engaged in buying and selling commodities in 
the following way and manner, that is, that he would purchase grain 
or other merchandise in the area of production, giving his personal check 
in payment therefor, drawn on the Bank; that Noill would then trans- 
port the commodity to an area of more favorable markets and sell it, 
remitting the proceeds to the Bank for deposit to cover the check given 
when he purchased the commodity. Bradley further alleged that the 
Bank knew about, acquiesced in and encouraged this procedure; that 
the Bank knew of this course of dealings, by reason of the fact that 
Noill’s account was often overdrawn in large amounts; that the Bank 
had encouraged this procedure by suggesting to Noill that he procure a 
guaranty which would enable the Bank to pay checks when the deposit 
had not been received and that, in furtherance of this suggestion, Noill 
procured T. O. McCamant to sign the above mentioned guaranty. It 
was further alleged that Noill informed Bradley of his arrangement with 
the Bank and McCamant and that Bradley, relying on said arrange- 
ment, accepted from Noill his checks in payment for grain sold and 
delivered to him; that for a period of several months Noill bought grain 
from Bradley, giving his personal checks in payment therefor and that 
said checks were always paid when presented to the Bank. That on 
or about April 8, 1952, Noill gave Bradley a check in the sum of $17,909.16 
in payment for all grain delivered to his account since his last trip to 
Hereford; that Noill then went to California where he received pay- 
ment from the Robert R. Reed Grain Company of Los Angeles for the 
identical grain which had been sold him by Bradley and a part of which 
payment was made to Noill in cash and the balance, $15,538.05, was 
to have been made as usual by check which was to have been made 
payable to the order of J. S. Noill and mailed by the Robert R. Reed 
Grain Company to the Bank for deposit to Noill’s account; that Bradley 
deposited the check for $17,909.16 in the Hereford Bank but when said 
check was presented to the Bank in Abilene payment was refused; that 
Bradley immediately talked to the Bank in Abilene by telephone to 
ascertain the reason for nonpayment of said check; that an officer of the 
Bank informed him that no deposit had been received from California 
to cover same and that Noill was already overdrawn and the Bank 
was unable to pay the check; that Bradley telephoned Robert R. Reed 
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Grain Company at Los Angeles and was advised that the grain company’s 
check in the amount of $15,538.05 had been mailed to the Bank in 
Abilene for deposit to Noill’s account; that Bradley again telephoned the 
Bank’s cashier and informed him that Bradley was having Robert R. 
Reed Grain Company send its check to the Bank for deposit to Noill’s 
account and that Bradley was again placing the $17,909.16 check in 
channels for collection so that it would be presented for payment out 
of the proceeds of the sale of said grain. Bradley further alleged that 
Noill deposited in the Bank the sum of $2,097.15 in cash which repre- 
sented a portion of the proceeds of the sale of the grain in California 
which was bought from Bradley and that, together with the $15,538.05 
check sent by Robert R. Reed Grain Company, represented the pro- 
ceeds from the sale of the grain bought from Bradley by Noill and paid 
for by Noill’s check to Bradley for $17,909.16; that such deposits were 
made by Noill for the specific purpose of providing funds with which 
to pay said check; that this fact was well known to the Bank, both by 
reason of the course of dealings heretofore described between the Bank 
and Noill and the guarantor McCamant and by reason of the tele- 
phone conversation between the cashier of the Bank and Bradley; that 
the Bank disregarded the course of dealings and its knowledge of the 
particular transaction and refused to pay Bradley’s check for $17,909.16 
and applied more than $7,000 of the proceeds from the sale of the grain 
in California to the payment of overdrafts which the Bank was carrying 
on Noill’s account; that thereafter on May 1, 1952, on the authority 
of Noill, the Bank sent to Bradley its cashier’s check in the sum of 
$10,500 in partial payment for said grain, thereby leaving a balance 
owing to Badley of $7,409.16 for which Bradley sues. The Bank answered 
by special exceptions and a general denial. Upon the trial, at the con- 
clusion of the evidence, both sides moved for a directed verdict. The 
court withdrew the case from the jury and entered judgment that Brad- 
ley take nothing. Bradley has appealed. 

By points one and two, appellant contends the Bank either express- 
ly or impliedly agreed to pay the $17,909.16 out of the money deposited 
in the Bank as the proceeds from the sale of the grain by Noill to Reed. 
We cannot sustain these points. At the time the $17,909.16 check was 
returned to Bradley unpaid, Mr. Bradley, president of Bradley Grain 
Company, called Mr. Ellis, an officer of the Bank, and asked him why 
the check had been returned. Mr. Ellis advised him that Noill was 
overdrawn at the Bank for more than $5,000.00 and that the Bank 
could not pay his check. Ellis also advised Bradley that the check 
from California from Robert R. Reed Grain Company had not arrived 
at the Bank. Mr. Bradley told Mr. Ellis that he would contact the 
Reed Grain Company and ascertain why the check had not been sent; 
that there was sufficient grain in California to more than cover the $17,- 
909.16 check and that he would see what happened and that Mr. Ellis 
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said: “That would be fine.” On this point we quote from the testimony 
of Mr. Bradley as follows: 


“A. I asked Mr. Ellis why he had returned the check, our 
check to the Grain Company, and he said that Noill didn’t have 
the money in the bank. I asked Mr. Ellis if the check had come in 
from Robert Reed Grain Company in California in payment to 
Mr. Noill for our grain. He said, No. the check had not reached 
their bank. I told Mr. Ellis that I would get on the phone im- 
mediately and see what had happened to that check that Noill 
had enough grain in California to more than cover our $17,000.00 
check, and I would see what happened. Mr. Ellis said that would 
be fine. I also told Mr. Ellis that I would have our bank just send 
the check back through for payment. I don’t believe we even made 
another deposit slip, just had them send it back through. 


“Q. Did or did not Mr. Ellis tell you that the check would be 
paid when it came back through? 


“A. I didn’t even ask him if it would be paid or anything about 
it because I had already told him there would be enough money 
come to pay the check, and I would check into it and see why the 
check had not reached his bank from Robert Reed Grain Com- 
pany in Los Angeles.” 


It will be seen from the above evidence that Mr. Ellis, representing 
the Bank, did not at any time agree to pay the check. In fact, Mr. 
Bradley did not ask him if he would pay it. From this it cannot be 
said that there was either an expressed or an implied agreement on the 
part of the Bank to pay the $17,909.16 check. 

If it should be conceded the Bank agreed to pay the check there 
would still be no liability. The Uniform Negotiable Instrument Act, 
Articles 5932 to 5948, Vernon’s Annotated Civil Statutes, is decisive of 
this question and adverse to appellant. 


“Sec. 185. A check is a bill of exchange drawn on a bank pay- 
able on demand. Except as herein otherwise provided, the pro- 
visions of this Act applicable to a bill of exchange payable on de- 
mand apply to a check.” 

“Sec. 127. A bill of itself does not operate as an assignment of 
the funds in the hands of the drawee available for the payment 
thereof, and the drawee is not liable on the bill unless and until he 
accepts the same.” 

“Sec. 189. A check of itself does not operate as an assignment 
of any part of the funds to the credit of the drawer with the bank, 
and the bank is not liable to the holder, unless and until it accepts 
or certifies the check.” 
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“Sec. 182. The acceptance of a bill is the signification by the 
drawee of his assent to the order of the drawer. The acceptance 
must be in writing and signed by the drawee. It must not ex- 
press that the drawee will perform his promise by any other means 
than the payment of money.” Uniform Negotiable Instruments 
Act, Rev.St.1925, Arts. 5932-5948; Huffman v. Farmers’ Nat. Bank 
of Cross Plains, Tex.Civ. App., 10 S.W.2d 753. 


It is clear the Bank did not accept the check under the terms of 
the above statute. Section 132 provides that the acceptance must be 
in writing and signed by the drawee. The Bank never did at any time 
either orally or in writing agree to pay the check. The check did not 
operate as an assignment of any funds to the credit of Noill in the Bank 
and the Bank is not liable to Bradley unless and until it accepts or 
certifies the check. This it has not done. Huffman v. Farmers’ Nat. 
Bank of Cross Plains, supra; First Nat. Bank of Mathis v. Dickson, 
Tex.Civ.App., 59 S.W.2d 179; Kilgore Nat. Bank v. Moore Bros. Lumber 
Co., Tex.Com.App., 102 S.W.2d 200. 

Under these points it is contended that Bradley relied upon the 
belief that the Bank would pay the $17,909.16 check out of the proceeds 
of the Robert R. Reed Grain Company check and was caused to change 
its position to its detriment by reason of the failure of the Bank to pay 
said check. Bradley contends that it would have caused Reed Grain 
Company to pay the money for the grain directly to it if it had not 
believed the Bank would pay the check after the Reed check was 
received by the Bank. We find nothing in the pleadings or the evidence 
to support this theory. The evidence is conclusive that Reed had sent 
the Bank a check payable to Noill for $15,538.05 in payment of the 
grain prior to the time Bradley called Reed. This check became lost. 
Reed stopped payment on the check and mailed a duplicate check to 
the Bank. 


Appellant, by its third point, contends the trial court erred in over- 
ruling its motion for an instructed verdict because the undisputed 
evidence shows that appellant actively procured the deposit of the Robert 
R. Reed Grain Company check to Noill’s account in the Bank for the 
purpose of paying the outstanding check given by Noill to appellant 
in payment for the grain sold by Noill to Robert R. Reed Grain Com- 
pany and that the Bank had actual knowledge of all said facts prior 
to the time the Bank applied a part of such deposit to the payment of 
the indebtedness owed by Noill to the Bank. This point cannot be 
sustained. A check is authority to the Bank to pay to the holder thereof 
the amount of the check and guarantees no liability against the Bank 
until accepted by it or until the Bank has bound itself by a promise 
or representation. 6 Tex.Jur. 270. As has been heretofore stated, the 
Bank did not at any time agree to pay the check. Bradley was a general 
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creditor of Noill. In fact, Noill bought the grain from Bradley on an 
open account and paid therefor with the check in question at the end 
of a week’s operation. In other words, Bradley did not rely upon the 
check at the time the grain was delivered to Noill. Prior to this trans- 
action Noill had been buying grain from Bradley over a period of several 
months and had been paying for each load of the grain at the time it was 
received but he increased his operation. We quote from the testimony 
of Mr. Bradley as follows: 


“Q. Now, over how long a period did that continue, Mr. 
Bradley? 

“A. That particular arrangement continued for I imagine about 
a year. Then he came in one day and the milo market was real 
good in California, and I got to know him real well, and I trusted 
him and thought a lot of him, and think he was a fine man. He 
said, ‘Jack, I have got a chance to make some money on this milo 
deal in California.’ Said, ‘if you can sell me two or three million 
pounds of milo at one time where I can go to California and con- 
tract it out there, and know what I am going to get for it, then I 
can hire eight or ten trucks to help me, and I can make ten cents 
a hundred on what the other trucks haul as well as running my 
own.’ 

“Q. Did you make arrangements with him to—along that 
general nature? 


“A. Yes, I did.” 


There was no fiduciary relation existing between Noill and Bradley. 
When the grain was delivered to Noill by Bradley the title thereto 
vested in Noill. He did not receive it as a broker to be sold on com- 
mission, consequently the proceeds from the sale of the grain to Reed 
belonged to Noill and were not held by him in trust for Bradley. Brad- 
ley had no lien on the grain or the proceeds from its sale. Bradley had no 
right to direct the Bank to receive the check from Reed as a special 
deposit. The evidence shows that Robert R. Reed Grain Company 
sent the check to the Bank in an envelope without any direction as to 
how it should be deposited except that it was to go to the credit of J. 
S. Noill. The check was endorsed by J. S. Noili. Noill gave no direc- 
tion to the Bank as to how the deposit was to be made. “To change 
a general deposit into one of a special character, there must be some 
act, at least on the part of the depositor, tending to segregate the funds 
in the bank’s possession and to segregate them for a particular pur- 
pose.” 9 CJ.S., Banks and Banking, § 274, p. 570. 

By its fourth and sixth points appellant contends the evidence shows 
that the Reed check was for proceeds of the grain and that the equity 
of Bradley in the proceeds was superior to that of the Bank. Appellant 
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relies upon the First Nat. Bank of Schulenburg v. Winkler, 139 Tex. 131, 
161 S.W.2d 1053, to support his position. In that case Winkler owned 
a gin and bought cotton for one Pratka, giving his personal check there- 
for. Pratka would then deposit in Winkler’s account the amount of 
the checks issued in payment of the cotton. The bank applied $2,700 of 
the account to a note owed by Winkler to the bank. The court held 
that ordinarily the relation between a bank and its depositor is that of 
“debtor and creditor” and that the bank has the right to set off the 
amount of the deposit against the amount of the indebtedness which 
the depositor owes the bank, but that, in view of the fact that the bank 
had knowledge of the fact that Pratka was depositing the money in 
Winkler’s account for the purpose of paying off the checks that Winkler 
had given in payment of cotton, that in equity the checks Winkler had 
given for cotton should be paid first before the bank would have the 
right to offset any indebtedness due it by Winkler. Appellant also 
cites the case of Steere v. Stockyards Nat. Bank, 113 Tex. 387, 256 S.W. 
586. In that case Herbert Graves was a depositor in Stockyards Na- 
tional Bank. He was engaged as a commission man on the stockyards in 
Fort Worth selling cattle on commission for the public. He deposited 
the proceeds of the sale of these cattle in stockyards National Bank 
over a period of many years. The bank was familar with his mode of 
operation. The bank knew that he was a commission man and that 
the money he received from the proceeds of the cattle were trust funds. 
It was there held that the bank could not use the money Graves had 
received for the cattle for the payment of a debt to the bank by Graves. 
We are not in conflict with these cases when we hold that the bank had 
the right to apply the proceeds of the Reed Grain check to cover an 
overdraft that Noill had with the bank. As has been heretofore stated, 
Noill was not the agent of either Reed or Bradley. He bought and 
sold the grain in the open market. He was not a commission mer- 
chant. The money he received in payment for the grain was not a 
trust fund. He bought the grain from Bradley on an open account. 
At the time the grain was delivered to him the title thereto passed 
and he was its owner. He had a right to sell the grain to Reed and 
receive the proceeds therefor. In the absence of any direction from 
Noill to make the Reed check a special deposit, the Bank had the right 
to place it in his general checking account. The relation of debtor and 
creditor existed between Noill and the Bank with reference to the Reed 
Garin Company check. This being true, the Bank was within its rights 
in applying the proceeds of the check to the payment of Noill’s over- 
draft. 

By other points, appellant contends the trial court erred in over- 
ruling its motion for an instructed verdict because the Bank has con- 
sented to, encouraged and acquiesced in the course of dealing by which 
Noill gave checks drawn on the Bank in payment for commodities and 
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thereafter sold such commodities, depositing the proceeds from such 
sale in the Bank to cover his checks and that all of which created an 
equitable right to such deposits in the seller of the commodities. We 
cannot sustain this position. There is no evidence that the Bank knew 
of the arrangement Noill had with Bradley to buy grain for an entire 
week and then at the end of the week pay for the grain so received by 
check on the Bank. The evidence, when properly appraised, shows that 
Noill was engaged in the trucking business and also bought grain and 
other commodities which he hauled in his trucks to an area where the 
market was good on such commodities. He had a general account in 
the Bank. This account was very active, which shows that he drew 
thereon checks of various sizes. There is no evidence that the Bank 
knew he was carrying on a large scale operation with Bradley in the 
purchase of grain and other commodities and hauling same to California. 
The Bank never at any time agreed to pay any checks for Noill. It 
is true that McCamant executed an instrument whereby he agreed to 
protect the Bank up to $10,000 on Noill’s account. However, this instru- 
ment was given for the Bank’s protection. There is no evidence that 
Bradley knew at the time it received the check for $17,909.16 of any 
arrangement that the Bank had with McCamant. There never was 
enough money to the credit of Noill in the Bank to pay the $17,909.16 
check. When the check reached the Bank, Mr. Ellis called McCamant 
and told him that the check was in and asked him if he wanted to pay 
it. McCamant was advised by Ellis that Noill was at that time over- 
drawn over $5,000. It will thus be seen that if the Bank had paid the 
$17,909.16 check, Noill would have been overdrawn about $22,000 and 
that McCamant’s guarantee would not be sufficient to cover the Bank’s 
debt against Noill. Bradley never presented the check to the Bank 
at any time when there was sufficient money to pay it. Noill was dead 
at the time of the trial. Consequently, his evidence was not available 
to either side. Bradley did not sue Noill but continued to do business 
with him after the check for $17,909.16 was not paid. The record shows 
that after the transaction involved here Noill had in the Bank various 
sums of money at times. At one time he had as much as $3,400 on 
deposit in the Bank. There is no evidence that Bradley ever attempted 
to collect the check from Noill. We fail to see any issue of fact that 
the court was required to submit to the jury. There was no theory 
plead by Bradley under which recovery could be had against the Bank. 
The trial court properly withdrew the case from the jury and entered a 
judgment that Bradley take nothing. 


We have carefully examined all points of error raised by appellant 
and find no reversible error in any of them. 


The judgment of the trial court is affirmed. 
GRISSOM, C. J., and COLLINGS, J., concur. 
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Deposits Held by Out of State Banks 
Taxable to Ohio Corporation 


The Pure Oil Company, an Ohio Corporation, had gen- 
eral and unsegregated deposits in various out of state banks. 
In 1958 the Ohio Tax Commissioner increased the intangible 
personal property tax assessment on the company for the 
years 1950 and 1951 and in doing so included these deposits 
as taxable property of the company. Although the deposits 
were undesignated in the banks holding the accounts, Pure 
Oil’s records showed the funds were held as taxes collected 
for federal and state governments, taxes due on alien’s divi- 
dends, dividends declared but not payable, and royalties. 
The company claimed no Ohio tax was due on the deposits since 
it had only the right to withdraw the deposits, but not an 
actual ownership interest which was in the agencies or persons 
to whom the funds were owed. Both the Board of Tax Ap- 
peals and the Supreme Court disagreed with this argument 
and held the deposits were taxable to the company since the 
right to withdraw the deposits determined the incidence of the 
tax and the company was the only one with such right despite 
the beneficial interest of others in the funds. Pure Oil Com- 
pany v. Peck, Tax Commissioner, Supreme Court of Ohio, 
123 N.E.2d 428. The opinion of the court is as follows: 


Syllabus by the Court. 

General deposits in out-of-state banks, withdrawable as such by 
the depositor domiciled in Ohio and deposited but not segregated and 
designated by such depositor (a) as taxes collected for federal and 
state governments, (b) as taxes on corporate dividends, payable to 
aliens under provisions of the Internal Revenue Code, (c) as funds 
for the payment of dividends to holders of record of preferrred and 
common shares of the depositor, declared as of a previous date but 
payable on a subsequent date, and (d) as royalties due to owners of 
oil leases, are taxable by the state as deposits of such depositor. 

The appellant, The Pure Oil Company, is an Ohio corporation with 
its principal place of business in Chicago, Illinois. It is a product- 
producing and commercial entity operating in many states. The apel- 
pellee is the Tax Commissioner of Ohio. 

In October 14, 1953, the Tax Commissioner entered an assessment 


NOTE—For similar decisions see B..\L. J.\Digest (Fifth Edition) $1506. 
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increasing the intangible personal property taxes of the appellant for 
the years 1950 and 1951. The property assessed, the taxability of which 
forms the basis of this appeal, consisted of deposits of the appellant in 
banks outside Ohio. These deposits were general in form and were 
not designated as deposits for any particular purpose. They were en- 
tered on the appellant’s records into five classes as follows: 

1. “Product taxes imposed on consumers of gasoline, oil and kindred 
products by the federal government and foreign state and local govern- 
ments upon consumers of such products which are collected by appel- 
lant for the various taxing authorities in the capacity of agent.” 

2. “Federal income taxes upon employees of appellant, which are 
required by the Internal Revenue Code to be withheld by appellant.” 

3. “Federal taxes on dividends payable which have been declared 
and are payable to aliens, which are imposed upon such aliens and 
which are required to be withheld by appellant under the provisions 
of Section 143 (3) (b) of the Internal Revenue Code [26 U.S.C.A. 
§ 143 (b) J.” 

4. “Funds segregated on the books of the appellant on tax listing 
day for the payment of preferred and common dividends to stockholders 
of record as of a previous date and payable at a subsequent date, which 
funds customarily do not represent the entire amount of dividends 
payable at such subsequent dividend payment date, but only such 
part of the amount of dividends declared as have been segregated and 
set up in a separate cash account on appellant’s books by tax listing 
day, instead of having been turned over to the custody of the paying 
agent to be held for the benefit of the stockholders of record on such 
earlier date.” 

5. “Impounded royalties representing royalties due lessor under pro- 
ducing oil leases which belong to the royalty owners but which are 
impounded and segregated on the books of the appellant and held by 
appellant as trustee for the benefit of the real owner pending final 
determination of disputes affecting such royalty ownership. The bank 
deposit does not identify The Pure Oil Company as trustee.” 

The Tax Commissioner found that, because the deposits were gen- 
eral in nature and because the appellant was possessed of the deposit 
credit and right of withdrawal, the deposits in question were taxable. 

Appeal was prosecuted by the appellant to the Board of Tax Appeals. 
In reviewing the record, the Board of Tax Appeals considered the stipu- 
lations of the parties, the commissioner’s transcript, which contains the 
appellant’s tax returns for the years 1950 and 1951, and the consolidated 
balance sheets. The tax returns show the appellant’s total general 
deposits less the sums in Ohio banks. There was no evidence before 
the board as to where the business was transacted resulting in the pro- 
duction of these funds, i. e.. whether in Ohio or elsewhere. There like- 
wise was no evidence as to whom and from what point these unsegregated 
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deposits were to be disbursed. They could have been disbursed at any 
time in Ohio or elsewhere as the appellant might choose, and those 
holding the so-called beneficial interest in and to these deposits had no 
right to withdraw them. Neither could the banks withhold them from 
the appellant or hold them for the benefit of the persons claiming to 
have an interest in them. 

The Board of Tax Appeals found that there were no statutes ex- 
cepting these deposits from taxation and affirmed the order of the Tax 
Commissioner. 

The cause is before this court on appeal from the decision of the 
board. 

Bricker, Marburger, Evatt & Barton, Columbus, for appellant. 

C. William O’Neill, Atty. Gen., and W. E. Herron, Columbus, for 


appellee. 


HART, J.—Appellant contends that the Ohio intangible tax on 
deposits is determined by the taxable status of the person having the 
beneficial interest therein, rather than the taxable status of the person 
having the right of withdrawal. Appellant claims further that the de- 
posits in question were held by it in a fiduciary capacity only; that 
it had no beneficial interest therein; but that, on the other hand, they 
belonged to persons and governmental authorities and, therefore, were 
not subject to taxation. 

The sole question presented is whether general deposits in out-of- 
state banks, withdrawable as such by a corporate depositor domiciled 
in Ohio, but which were held unsegregated and undesignated by such 
depositor as taxes collected for federal and state governments, taxes on 
dividends payable to aliens under provisions of the Internal Revenue 
Code funds for the payment of dividends to holders of record of pre- 
ferred and common shares of the depositor, declared as of a previous date 
but payable on a subsequent date, and royalties due to owners of oil 
leases, were taxable as depositors of such depositor by the taxing au- 
thorities of the state. 

In support of its claim that the taxation of deposits of an Ohio 
depositor depends upon the taxable status of the person owning the 
beneficial interest therein as shown on the books of the depositor rather 
than upon the taxable status of the depositor, appellant cites the case 
of Ohio Citizens Trust Co. v. Evatt, 146 Ohio St. 30, 63 N.E.2d 912, 
wherein this court held: 

“Money and funds collected by the Superintendent of Banks in the 
process of liquidation of a closed bank, or money and funds collected 
by the Superintendent of Building and Loan Associations in the process 
of liquidation of a closed building and loan association, and deposited 
by either of them in an open financial institution, fall within the defini- 
tion of deposits of ‘any other financial institution’ and, under Section 
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5406, General Code, are not required to be returned as taxable deposits 
by such open financial institution.” 

That case, however, dealt with the funds of a closed bank in the 
hands of the Superintendent of Banks, which had been deposited in an 
open financial institution pending the liquidation or reopening of the 
closed bank. This court held that those funds were still the property 
of the closed bank, even though deposited after the closing, and for 
that reason were still the funds and in fact the deposits of the closed bank 
in another financial institution; and that they were not taxable in 
the hands of the Superintendent of Banks or as funds of the open bank. 

In the instant case, the funds in question had never become the 
property of the so-called beneficiaries because they had never been 
segregated, paid, or distributed to them by the appellant so that it 
could become a custodial agent as to the funds deposited in the out-of- 
state banks with ownership in each of the so-called beneficiaries. 

The appellant cites also Merchants & Mechanics Federal Savings 
& Loan Ass’n v. Evatt, 1388 Ohio St. 457, 35 N.E.2d 831, 135 A.L.R. 
1474, and Second Federal Savings & Loan Ass’n v. Evatt, 141 Ohio St. 
616, 49 N.E.2d 756, in support of its position. Both of those cases dealt 
with “due-borrowers accounts on construction-mortgage loans,” where 
notes and mortgages had been given to the associations for the full 
amount of the loans, with an arrangement that the funds should be 
paid out for construction as it proceeded. This court held that a debtor- 
creditor and not a fiduciary relationship existed between the borrowers 
and the associations as to the funds in question until they were paid 
out, and that such funds in the interim were taxable as deposits of the 
borrowers. 

In the instant case, no relationship existed whereby the funds in 
the hands of the appellant were the funds of the so-called beneficiaries 
or could be ordered paid out and distributed by them. 

In the Merchants & Mechanics case [138 Ohio St. 457, 35 N.E.2d 
835], Judge Williams said: 


“In determining the rights of the parties mere matters of bookkeep- 
ing do not control. ... It is the contractual relations of the parties 
that must govern, and methods of bookkeeping and entries made are 
of importance only for their bearing on what the contractual rights 
and obligations are.” 


It is a fundamental rule that taxes on intangible personal property 
must be assessed according to the taxable status of the owner of record 
of such property, unless the taxing statutes specifically exempt or 
otherwise direct. On this point, it is stated in 51 American Jurisprudence, 
488, Section 479: 

“A general deposit in a bank creates the relation of debtor and credi- 
tor between the bank and the depositor, constituting intangible rather 
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than tangible property, and the courts agree that both as a matter of 
constitutional law and statutory construction, such a deposit has a 
situs for the purposes of property taxation in the state where the de- 
positor is domiciled.” 

For the purpose of taxation, “deposits” are defined in Section 5324, 
General Code, Section 5701.05, Revised Code, as follows: 

“The term ‘deposits’ as so used, includes every deposit which the 
person owning, holding in trust, or having the beneficial interest therein 
is entitled to withdraw in money ... .” (Emphasis added). 

This court in the Merchants & Mechanics case defined special and 
general deposits as follows: 

“A special deposit is one in which the money deposited is held in 
trust or bailment by the financial institution. A general deposit is one 
by which funds are left on deposit without specification or restriction 
as to use by the depositee or as to the purpose to which they may be 
put by or on behalf of the depositor. Such a deposit gives rise to the 
relationship of debtor and creditor. Fulton, Supt. of Bank’s v. Escanaba 
Paper Co., 129 Ohio St. 90, 193 N.E. 758; Busher Clerk, v. Fulton, 
Supt. of Banks, 128 Ohio St. 485, 191 N.E. 752. Money deposited for 
a definite purpose without any agreement or understanding that it 
shall not be used by the depositee for its own purposes is a general de- 
posit for a specific purpose or, as it is sometimes called, a specific deposit 
and creates the relation of debtor and creditor just as in the case of a 
general deposit. Squire, Supt. of Banks, v. American Express Co., 131 
Ohio St. 239, 249, 2 N.E.2d 766; Squire, Supt. of Banks, v. Oxenreiter, 
130 Ohio St. 475, 200 N.E. 503.” See, also, Second Federal Savings & 
Loan Ass’n v. Evatt, supra. 

Section 5328-1, General Code, Section 5709.02, Revised Code, en- 
umerates the various classes of personal property which shall be taxed. 
The pertinent part of such section is as follows: 

“All... deposits ... of persons residing in this state shall be subject 
to taxation, excepting as provided in this section or as otherwise pro- 
vided or exempted in this title... .” 

Section 5328-2, General Code, Section 5709.03, Revised Code, fixes 
the taxable situs of certain classes of property. The pertinent part of 
the section is as follows: 

“Property of the kinds and classes herein mentioned, when used in 
business, shall be considered to arise out of business transacted in a 
state other than that in which the owner thereof resides in the cases 
and under the circumstances following: 

* * 7 * * 
“In the case of deposits (other than such as are used in business 


outside of such other state), when withdrawable in the course of such 
business by an officer or agent having an office in such other state; but 
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deposits representing general reserves or balances of the owner thereof, 
maintained for the purpose of his entire business wherever transacted, 
shall be considered located in the state wherein the owner resides, if 
an individual, . . . if a corporation, by whomsoever they may be with- 
drawable.” 

Section 5406, General Code, Section 5725.03, Revised Code, relates 
to deposits returnable by financial institutions and, by reference to 
Section 5324, excludes from taxation certain deposits of such institu- 
tions located with the state. However, since the appellant was not 
and does not claim to have been a financial institution, but was a com- 
mercial corporation, these provisions have no relevancy here. 

This court in the case of Cleveland & Western Coal Co. v. O’Brien, 
98 Ohio St. 14, 120 N.E. 214, held: 

“Money of a corporation organized under the laws of Ohio on de- 
posit in a bank located outside of the state of Ohio is, under the pro- 
visions of section 5328, General Code, subject to taxation in this State.” 

The Board of Tax Appeals in referring to the taxability of the de- 
posits in question in the instant case said: 

“There is a certainty that the relationship existing between Pure 
Oil and its depositories of these deposits is that of debtor-creditor; and 
that since these deposits are general ones, unsegregated in these banks 
for any particular purpose, Pure Oil could cause these deposits at any 
time to be disbursed generally in Ohio or elsewhere as it might choose. 
It could use any funds it possessed, wherever deposited, in payment 
of these sums due. Those holding the so-called beneficial interest in 
and to this portion of Pure Oil’s deposits have no right to withdraw these 
funds. Neither may the banks withhold them from Pure Oil, or hold 
them for the benefit of the so-called parties having a beneficial interest.” 

This court is in agreement with that statement of the facts and the 
law, and finds that the deposits in question were taxable, as determined 
by the Board of Tax Appeals. 

The decision of the Board of Tax Appeals is affirmed. 

Decision affirmed. 

WEYGANDT, C. J., and MIDDLETON, TAFT, ZIMMERMAN, 
STEWART and LAMNECK, JJ., concur. 


Minimum Cash Investment Increased on FHA Insured 
Mortgages 


After April 28, 1955 in all home mortgage transactions under 


the National Housing Act (except Sections 203(h) and 221) the 
borrower’s minimum cash investment in the property must be 
equal to the FHA’s estimate of the closing costs. Federal Hous- 
ing Administration Release April 29, 1955. 
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Settlement of Claim Constitutes Valid 
Consideration for Note 


A seed company in the business of buying and reselling 
soybeans had not fulfilled its obligations under a contract with 
an exporter. When a controversy arose over the matter the 
company gave the exporter a note in settlement of the claim, 
the parties more or less splitting the difference. The com- 
pany could not pay off the note and when the exporter brought 
suit on it the company denied there had been adequate con- 
sideration. An appellate court ruled that when the exporter 
gave up his right to sue on the contract there was detriment 
to himself and value to the company, both of which constituted 
consideration. Leval & Company v. Caver, Supreme Court 
of Mississippi, 76 So.2d 231. The opinion of the court is as 
follows: 


ROBERDS, P. J.—Leval & Company, Inc., appellant sued Caver, 
appellee, in the Circuit Court of Prentiss County, Mississippi, upon a 
promissory note executed by Caver to Leval, dated February 10, 1951, 
in the principal sum of $720, bearing interest at six percentum per an- 
num and obligating the maker to pay a reasonable attorney’s fee should 
the note be placed in the hands of an attorney for collection. 

Caver, as his only defense, pled lack of consideration for execution 
of the note. A jury found for Caver. Leval requested, but as denied, 
a peremptory instruction. Leval says he was entitled to that in the 
lower court and is entitled to it here. Caver says the verdict of the jury 
was authorized. Those are the issues. A recital of the dealings between 
these parties, stated in chronological order, will aid in the solution of 
the questions. 

Leval & Company was a corporation domiciled at Kansas City, Mis- 
souri, and a large exporter of soybeans. Caver was a resident citizen 
of Prentiss County, engaged in the business of buying and reselling 
soybeans under the name of “Caver Brothers Seed Company,” with 
places of business at Booneville and Baldwyn, Mississippi. 

On July 31, 1950, these parties entered into a written agreement, 
under which Caver sold to Leval and Leval purchased from Caver 
three railroad car loads of soybeans, to consist of approximately’ 5,000 
bushels, at a price of $2.28 1/4 per bushel free on board cars at Boone- 
ville, deliveries to be made during October and November 1950, on dates 
suitable to Caver, the shipments to be made to Public Grain Elevator, 
New Orleans, for credit of Leval. 


NOTE—For similar decisions see B..L. J. Digest (Fifth Edition) $342. 
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Caver shipped two cars of beans under this contract—one on October 
20th, consisting of 123,000 pounds, and the other on October 23rd, 
consisting of 95,000 pounds. These shipments aggregated 3,666 2/3 
bushels of soybeans. 

About October 23, 1950, or the “last” of October, as testified by 
Caver, he called the Standard Commission Company of Memphis over 
the telephone and notified that concern he would not ship any more 
beans to Leval; that he was not able to purchase the beans. Caver now 
says this was a notice to Leval that he, Caver, had breached his con- 
tract and that Leval was then under duty to go into the market and 
purchase other beans to fullfill the Caver contract and he, Caver, would 
be liable only for the loss sustained by Leval after he had done that, 
and that there would have been no loss; therefore, there is no liability 
under the note sued on under the circumstances hereinafter disclosed. 
We shall discuss this later. 

Leval, after this supposed notice to the Commission Company, of 
which Leval had no knowledge, insisted that Caver fulfill his contract. 
Caver asked for further time. 

On November 30, 1950, Leval telegraphed Caver as follows: “Re- 
ferring contract soybeans still unshipped. We hereby grant you ex- 
tension shipment by fifteenth of December.” 

On December 16, 1950, Caver wrote Leval this letter: 


“Dear Sir: 
“This is regard to 1 car of soybeans that we are unable to 


deliver. 

“At this time it is impossible, I regret to say, to get the amount 
of this cleared up as our money is tied up elsewhere and will get 
the thing taken care of as soon as possible. 

“I am wondering if it would be possible to get this taken care 
of by paying $100.00 a month? 

“With deepest regrets, 


“/s/ William L. Caver, Jr. 


William L. Caver, Jr., 
Caver Bros. Seed Company” 


On February 10, 1951, Mr. John A. Morrison, attorney for Leval, 
came to Booneville and conferred with Mr. Caver. It appears that by 
this time the price of soybeans had advanced considerably in price. 
Mr. Morrison testified that Mr. Caver could not, or would not, fulfill 
the contract by shipping to Leval the remainder of the beans. They 
were confronted with the problem of adjusting the controversy. He 
said they did that by taking os a basis for settlement the quantity of 
beans to be shipped according to the contract, to-wit, 5,000 bushels, 
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and deducting the amount which had been shipped, i. e. 3,666 2/3 
bushels; that as to the price they deducted the price agreed to be paid 
in the contract from the market price prevailing on the date of the con- 
ference and divided the difference by half—in other words, they “split” 
the difference, as he said—and arrived at the amount of the note in 
this manner. Caver did not deny any of this. Caver then executed 
the note in question in settlement of the controversy. It should be 
stated that, as an accommodation to Caver, the note was payable in 
installments, the first installment of $100 being due October 31, 1951, 
and the last, in the amount of $160, being due December 31, 1952. 

Caver paid nothing on the note, and on November 29, 1951, Leval 
telephoned Caver about the matter. On December 4, 1951, Caver wrote 
Leval, in response to that conversation, asking Leval not to sue on the 
note, saying he had tried to borrow the money with which to pay the 
note. He said he had lost money but that he had established a feed 
mill business at Baldwyn “and it is doing pretty good,” and he thought 
it would do better, and would enable him to make payment on the note. 
He also said he had applied for a loan at a bank and the loan committee 
would shortly meet and he felt sure the loan would go through and he 
could then pay on the note. 


On December 18, 1951, Caver wrote Morrison, attorney for Leval, 
saying “In your last letter you granted us some time to get the loan 
through and the reason I have waited this long to write was that I 
thought that the loan would be through by now .. .,” but that the 
loan committee had not passed upon the application. He then stated 
he “hoped you can hold off on it these few days again till the board 
does meet.” He further said “I realize your position in this matter 
and thanks for being so nice to us on it... .” 


Suit was not filed until January 9, 1953. Caver paid nothing what- 
ever on the indebtedness. 


As stated, Caver says he telephoned Standard Commission Company 
of Memphis he was not going to ship the third car of beans and was 
not going to fulfill his contract, and Leval should have bought beans 
on the market, in which case Caver would have owed him the loss, if 
any, resulting from that procedure instead of owing the note here in- 
volved. The contention is untenable for a number of reasons. Stand- 
ard Commission Company was not the agent of Leval for receiving 
any such notice. Standard was a broker. It brought about the original 
contract between Leval and Caver. As a matter of fact Caver paid 
Standard a brokerage fee of one and one-half cents per bushel on this 
contract. Leval never paid Standard anything whatever. Nor is it 
shown that any such notice was ever received by Leval. That notice 
was given, if given at all, in October 1950. All of the negotiations above 
detailed took place after that. They show conclusively that Caver 
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was not relying upon this telephone conversation to release him or 
establish other obligations than the note. Besides that, Caver repeat- 
edly said the reason he did not fulfill the contract was because the 
price of beans had gone up, although he also said that during October 
and November 1950, he could, and did, purchase soybeans for $2.0714 
and $2.0814 per bushel, and resold them to others than Leval. 

The other reason urged by Caver, as showing there was no considera- 
tion for execution of the note is his contention that the quantity of 
beans he was obligated to deliver to Leval was “approximately” 5,000 
bushels. It is obvious at once that 3,6662/3 bushels in nowise “ap- 
proximates” 5,000 bushels. In addition to that, Morrison testified that 
in his negotiations with Caver for settlement of this matter, both treated 
the quantity of beans bought under the contract as being 5,000 bushels. 
Caver never denied that. Further Caver makes the unique admission 
that he never thought of that contention until after, or about the 
time, the suit was filed. He never had the idea in mind during the 
negotiations resulting in his execution of the note. Thus, it is seen, 
Leval had a valid claim against Caver. Caver breached the contract. 
Leval had an immediate right of action for breach of the original con- 
tract. In the settlement he forebore that right. He also made a ma- 
terial concession by settling on a price basis less than the market price 
of soybeans. And Caver was greatly benefitted by the settlement ar- 
rangement. On February 10, 1951, when the arrangement was made, 
he was then, and for sometime had been, liable to immediate suit for 
beach of the contract. The times of payment, under the note, were ex- 
tended to $100 October 31, 1951; 3100 November 30, 1951; $160 Decem- 
ber 31, 1951; $100 October 31, 1952; $100 November 30, 1952, and $160 
December 31, 1952. Here then we have both a valuable benefit to the 
promisor and a material detriment to the promisee. Those elements 
constituted ample consideration for execution of the note by Caver 
and its acceptance by Leval. Miller v. Bank of Holly Springs, 131 Miss. 
55, 95 So. 129, 31 A.L.R. 698; Stanley v. Sumrall, 167 Miss. 714, 147 So. 
786; Martin v. Dixie Planing Mill, 199 Miss. 455, 24 So.2d 332; Smaller 
War Plants Corporation v. Queen City Lumber Co., 200 Miss. 627, 27 
So.2¢d 531. In the Stanley case this Court said [167 Miss. 714, 147 
So. 788]: “That forbearance to assert a claim which might reasonably 


‘ be doubtful is sufficient consideration to support a promise.” The 


Court then set out a definition of a doubtful claim. However, as we have 
stated, Leval had a legal claim against Caver and it is not questioned 
that Leval was asserting the claim in good faith, and that he reason- 
ably believed he had a fair chance of sustaining it in the courts. 

The request of appellant for a directed verdict should have been 
sustained as to the principal and interest of the note, and judgment will 
be rendered here for those amounts. However, since the note provides 
for reasonable attorneys fees if placed in the hands of an attorney, and 
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the amount of that fee has not been determined, the case will have to 
be remanded for that amount to be ascertained. 

Reversed and judgment here for principal and interest of note sued 
on, and remanded for ascertainment of attorney fee. 

HALL, KYLE, ARRINGTON and GILLESPIE, JJ., concur. 





Acceptance of Assignment Prevents 
Set-Off Against Bank 


Midwest Foundry, Inc. owed money on account to a drill- 
ing company which subsequently assigned the debt to a bank. 
The bank was obliged to bring suit to recover the debt and was 
met with a counterclaim by Midwest which maintained it had 
a right to set off against the debt a claim it had against the 
drilling company by virtue of a note the latter had given 
Midwest. Fortunately for the bank on the day the assign- 
ment was made it had taken the precaution of having Midwest 
accept the assignment in writing. The court ruled that such 
acceptance waived Midwest’s right to set off its claim against 
the assignor-drilling company in an action by the assignee- 
bank. Security State Bank of Great Bend v. Midwest Foun- 
dry, Inc., Supreme Court of Kansas, 277 P.2d 629. The 
opinion of the court is as follows: 


Syllabus by the Court. 


In an action on an account by a bank to which it had been assigned, 
the assignment contained the following statement by the original debtor: 


“Acceptance 
“Receipt is nereby acknowledged of a copy of the above assignment 
and said Assignment is accepted this 28th day of August, 1952. 
“Midwest Foundry, Inc. 
“Per. A. R. Frenette, Pres.” 


The defendant pleaded in its answer that the assignor on the date 
of the assignment was indebted to it and gave defendant its promissory 
note on that date; defendant claimed a set-off on account of this note— 
Held, defendant was not entitled to this set-off and judgment should 
be rendered for plaintiff for the amount for which the action was brought. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $6. 
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Barton Carothers, Great Bend, argued the cause and was on the 
briefs for the appellant. 

Stanley E. Wisdom, Wichita, argued the cause and W. D. Jochems, 
J. Wirth Sargent, Emmet A. Blaes, Roetzel Jochems, Robert G. Braden, 
S. C. Durbin, J. Francis Hesse, and James W. Sargent, Jr., Wichita, 
were with him on the briefs for the appellee. 


SMITH, J.—This was an action to recover money. Judgment was 
entered for the plaintiff for a lesser amount than was asked in the 
petition due to a set-off allowed the defendant. The plaintiff has ap- 
pealed. 

The plaintiff, a banking corporation, alleged the defendant, Mid- 
west Foundry, Inc., became indebted to the Spencer-Tobias Drilling 
Co., Inc. upon an account in the sum of $2,424.92, and Spencer-Tobias 
had on August 28, 1952, assigned that account to plaintiff for the sum 
of $2,400. The petition then contained an allegation as follows: 


“.. and that on the 28th day of August, 1952, the Midwest 
Foundry, Inc., by its President, A. R. Franette, acknowledged and 
aceepted said assignment of account; a true and correct copy of 
said assignment of account is attached hereto, made a part hereof 
and marked Exhibit ‘A’.” 


The petition then alleged that account was due and payable to plain- 
tiff in the sum of $2,424.92, with interest, and that plaintiff had made 
demand upon defendant for the payment thereon and defendant had 
refused to pay. 

Judgment was asked in that amount. 

The assignment was attached to the petition. After the formal 
words of assignment, it contained the following: 


“Acceptance 
“Receipt is hereby acknowledged of a copy of the above as- 
signment and said Assignment is accepted this 28th day of Au- 
gust, 1952. 
“Midwest Foundry, Inc. 
“Per. A. R. Frenette, Pres.” 


The defendant admitted the giving of the assignment, and its indebt- 
edness to the Spencer-Tobias Drilling Co., Inc. It stated, however, 
it was entitled to a set-off against the claim of plaintiff because prior to 
August 28, 1952, Spencer-Tobias was indebted to the defendant in the 
approximate sum of $2,499, and about August 28, 1952, the drilling 
company executed its promissory note in the sum of $2,400 to the de- 
fendant, and alleged the plaintiff was in no greater position to make 
its claim than the drilling company would have been on August 28, 
1952, and the defendant was entitled to a set-off in the amount of $2,400, 
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leaving a net amount owing the plaintiff from defendant of $24.92. 

The prayer of the answer was that plaintiff take naught by its suit 
under the general denial or that plaintiff take only $24.92. 

The reply of the plaintiff was that the defendant was not entitled to 
an offset against the claim of the plaintiff by reason of alleged prior in- 
debtedness or the execution of a promissory note by the Spencer-Tobias 
Drilling Company, Inc., in the sum of $2,400 for the reason that de- 
fendant on August 28, 1952, accepted the assignment of an account 
owing from the defendant to the Spencer-Tobias Drilling Company, 
Inc., as set out in Exhibit “A.” 

There was a stipulation as to the facts that the statements about 
the indebtedness were true and that Exhibit “A” submitted represented 
the original of the assignment referred to as Exhibit “A”; that the 
plaintiff had made a written demand upon defendant for the sum of 
$2,424.92; that Exhibit “B” was the original promissory note executed 
by the Spencer-Tobias Drilling Company, Inc., the same being the 
claimed set-off referred to in defendant’s answer, and that on August 
28, 1952, the president of the defendant company on behalf of it read 
and executed Exhibit “B”; that no claim for set-off was made prior to 
its assertion in defendant’s answer and there was no communication 
between the plaintiff and defendant other than as shown on the ex- 
ecuted assigment prior to the institution of the lawsuit. 

Exhibit “B,” the promissory note, bore the date of August 28, 1952, 
was for thirty days and was signed by the president of the Spencer- 
Tobias Drilling Company, Inc. 

The trial court held the defendant’s answer set forth a valid set-off 
and that judgment should be rendered against the defendant and in 
favor of the plaintiff in the sum of $24.92 only and that the check should 
merge into judgment the original promissory note, dated August 28, 
1952, in the amount of $2,400, which is payable to the order of Midwest 
Foundry, Inc., and drawn by the Spencer-Tobias Drilling Company, 
Inc. 

The motion for a new trial was for erroneous rulings of the court 
and that the decision was contrary to the evidence and the law. 

The plaintiff has appealed. The specifications of error are the court 
erred in overruling plaintiff's motion for a new trial and the decision 
was contrary to the evidence and the law. 

Plaintiff states the question to be—Does a debtor retain a right of 
set-off against an assignee of an account after the debtor has made an 
unqualified acceptance of the assignment? 

The defendant relies on G.S.1949, 60-715. This section provides in 
part as follows: 


“When cross demands have existed between persons under such 
circumstances that, if one had brought an action against the other, 
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a counterclaim or setoff could have been set up, neither can be 
deprived of the benefit thereof by the assignment . .. of the 
other. ...” 


The plaintiff concedes that a set-off cannot be defeated by mere 
assignment. It argues, however, that there is an added element in this 
case, that is, the so-called acceptance of this assignment by defendant. 
It argues such acceptance brings this case under the rule announced 
in 47 Am.Jur., p. 723, § 19, that: 


“Where a debtor by his conduct induces an assignee of a claim 
against him to believe that the obligation will be met, and that 
there is no defense thereto, he will be held to have waived the 
right to avail himself of a setoff against the assignor in an action 
by the assignee.” 


Plaintiff concedes the defendant as a debtor was under no obliga- 
tion to seek out the assignee and advise him of an offset or counter- 
claim, but argues that this acceptance was an affirmative act, acknowl- 
edging the debt. 

This argument is good. When defendant accepted this assignment 
it had the effect of advising the assignee bank that defendant owed 
the assignor the debt assigned and would pay it when due. 

It follows the judgment of the trial court is reversed with directions 
to enter judgment for the plaintiff for the amount for which suit was 


brought. 


Savings Deposits Need Not be Evidenced by Pass Book Under 
New Federal Reserve Amendment 










Regulations D and Q have been amended by the Board of 


Governors of the Federal Reserve System to include certain de- 





posits as “savings deposits” even though they are not evidenced 





by pass books. It is sufficient under the new amendment that the 





deposits are evidenced by a written receipt or agreement, that 
thirty day notice of withdrawal may be required and that with- 
drawals must be made by the depositor rather than someone act- 
ing for him. 20 F.R. 3305, effective May 16, 1955. 













BANKING BRIEFS 


FINANCE COMPANY REQUIRED TO PAY $2,000 PUNITIVE 
DAMAGES FOR MISREPRESENTATION 


When Weatherford was buying a car he indicated his intention to 
get a bank loan to finance the transaction. The car dealer suggested 
he go instead to a finance company which arranged for a loan of $555. 
Since Weatherford was illiterate, the car dealer filled out the papers 
which Weatherford signed. When he discovered later his payments 
were to be $46.78 a month for 18 months, he borrowed enough money 
from a bank to pay off the loan and then sued the finance company for 
fraudulently misrepresenting that the loan could be prepaid by paying 
only accrued interest, when in fact it charged some $40. The court 
awarded $15 in actual damages and $2,000 punitive damages. See 
Weatherford v. Home Finance Company, 82 S.E.2d 196. 


EXHORBITANT LEGAL FEE NOT SUFFICIENT REASON TO 
OPEN JUDGMENT 


Under certain circumstances, for example, the existence of fraud, 
a judgment based on a confession of judgment can be opened and, if 
sufficient reason is shown, set aside. The courts, however, are generally 
reluctant to do this because it tends to vitiate the effect of a very useful 
legal process. An example of this judicial reluctance occurred recently. 
An Illinois court ruled that where a promissory note provided in the 
event of default, judgment could not be entered against the maker includ- 
ing an allowance for attorney’s fees, and where such judgment was in 
fact entered, it could not be opened by the court merely on the ground 
that the legal fee provided for in the note was obviously exhorbitant. 
See Chamberlain Motor Company v. Switzer, Appellate Court of IIli- 
nois, 123 N.E.2d 116. 


BANK NOT BOUND BY UNAUTHORIZED PROMISE OF 
ITS OFFICERS 

In a recent case a court ruled that a bank was not bound by the 
oral promise of one of its officers to the effect that the bank would not 
hold the maker of a note liable. The court pointed out that to admit 
evidence that the officer induced plaintiff to execute the note in order 
to deceive the examiners and other bank officers “would permit ficticious 
paper to be held by banks, with no protection to creditors, stockholders 
or perhaps depositors in their reliance upon the bank’s assets.” See 
Bank of Douglas v. Robinson, et al, Sup. Ct. of Arizona, 278 P.2d 417. 
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COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koutz, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, statutes and 
opinions in the field of trust receipts, conditional sales and chattel mortgages. 





LEGISLATION 

Now that the state legis- 
latures have finished their 
spring sessions, many new 
Statutes of importance to 
bank and finance officers 
are beginning to appear on 
the books. Some of them 
deal with factors' acts and 
chattel mortgages, others 
with usury laws and record= 
ing procedures. At most it 
is possible to touch on only 
a few of them here, however, 
and it is accordingly sug- 
gested that for the most 
recent statutes concerning 
comercial credit transac- 
tions in your state, you 
consult your attorney or 
one of the local services 
dealing with current ses- 
Sions laws. 


* * * 


FACTORS' ACTS 

The Indiana Legislature 
has passed a Factors’ Act 
which provides that there 
may be a continuing lien 
upon wholesale goods where 
a factor advances money on 
the basis of such goods 


without actually taking 
them into his possession or 
custody, or without getting 
what is termed at law "con- 
structive possession." The 
lien, which incidentally 
does not apply to bail- 
ments, pledges, or consign- 
ments in actual or con- 
structive possession of the 
factor, becomes effective 
immediately upon filing no- 
tice of it on the public 
records. Indiana L. 1955. 
Effective on Proclamation 
of the Governor. 


* * * 


ILLEGAL INSURANCE 
CONDITION 

Another new Indiana stat- 
ute provides that one mak- 
ing a conditional sale or 
giving a chattel mortgage 
cannot require a buyer or 
mortgagor to negotiate an 
insurance policy covering 
the property involved with 
a particular insurance com- 
pany or through a particu- 
lar broker as a condition to 
the sale or mortgage. It 
should be noted, however, 
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this statute does not take 
from the conditional seller 
or chattel mortgagee the 
right to approve or disap- 
prove the insurance com- 
pany chosen by the buyer or 
mortgagor. Indiana L. 1955, 
H.B. No. 13, approved Feb- 
ruary 1955, effective upon 
Governor's proclamation. 


* * * 


FUTURE ADVANCES 

In North Dakota the leg- 
islature passed two inter- 
esting statutes dealing 
with chattel mortgages. The 
first provides that chat- 
tels may be mortgaged to 
Secure advances “then in 
contemplation but to be made 
in the future." The amount 
of the future advances con- 
templated must be stated in 
the mortgage and the mort- 
gagee can reserve the right 
to refuse all such ad- 
vances. What is of great 
importance in this act that 
a lien in the amount of the 
Stated future advances is 
created on the mortgaged 
property as if the amount 
actually had been advanced 
at the time the mortgage was 
made. North Dakota L. 1955, 
effective July 1, 1955. 


* * * 


EXPIRATION OF CHATTEL 
MORTGAGES 

The second North Dakota 
act of note provides that a 
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mortgage of personal prop- 
erty ceases to be valid 
against creditors of the 
mortgagor and subsequent 
purchasers and encumbrances 


‘in good faith after the ex- 


piration of three years 
from the due date unless, 
of course, the mortgage is 
renewed. This may be done 
by filing a statement of 
renewal with the register 
of deeds. North Dakota L. 
1955, S.B. No. 106, effec- 
tive July 1, 1955. 


1* * * 


USURY 

Utah has passed a bill 
which considerably 
strengthens its usury laws. 
Now, if more than 10 per 
cent interest is charged, 
the entire interest owed 
will be forfeited. If the 
interest has already been 
paid, three times’ the 
amount of interest plus at= 
torney’s fees may be re- 
covered from the person or 
company receiving the in- 
terest and an action to re=- 
cover such amount may be 
commenced within two years 
from the illegal transac- 
tion where before it had to 
be started within one year. 
Utah L. 1955, H.B. No. 115, 
effective May 10, 1955. 


No comment seems necessary 
regarding a recent usury 
casee The following quota- 
tion is from the Syllabus by 
the Court: 
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"If the facts disclose 
that a lender receives from 
the borrower a promissory 
note for a sum loaned, with 
interest thereon at not more 
than 10 per cent per annum 
but as a condition to making 
the loan exacts from the 
borrower a contract for a 
commission or brokerage fee, 
that the lender is loaning 
his own money, and that the 
Stipulated interest plus the 
commission or brokerage fee 
exceed ten per cent per an- 
num, the contract is usuri- 
ous. 

"In determining whether a 
requirement that the bor- 
rower pay a commission to 
an intermediary or broker 
through whom the loan was 
actually or apparently ne- 
gotiated, constitutes usury 
and not compensation for 
services to the borrower, 
the court will look through 
the form to the substance of 
the whole transaction." 
State of Kansas v. Miller et 
al. Supreme Court of Kansas, 
279 P.2da 223. 


* * * 


SECURITY TRUSTS 

Under West Virginia law a 
security trust includes a 
deed of trust, mortgage, 
bond or other instrument 
under which the title to 
real and personal property 
is conveyed, transferred, 
encumbered or pledged to 
secure payment of money or 
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the performance of an obli- 
gation. Under a new statute 
which becomes effective in 
June of this year, a non- 
resident individual cannot 
be a security trustee. 
Likewise only corporations 
chartered in West Virginia 
or under the laws of the 
United States and having 
their principal places of 
business in the state may 
qualify to act as trustees 
of security trusts. West 
Virginia L. 1955, effective 
June 9, 1955. 


*x * * 


HOLDER IN DUE COURSE 
—PURCHASE OF NOTE 
FROM DEALER 

In the cases this month 
one of the most important 
ones involves a problem 
which is beginning to ap- 
pear quite frequently be- 
fore the courts and which 
has been the subject of 
some important decisions 
over the last three or four 
years. The problem is es- 
sentially this: When a fi- 
nancial institution sup- 
plies a dealer with chattel 
note, conditional sales 
contract or mortgage forms 
(which are naturally enough 
made up to the satisfaction 
of the institution) and ex- 
pects to purchase the com 
pleted paper from the deal- 
er, at the time of such pur- 
chase can the institution 
become a holder in due 
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course of the paper or does 
it never achieve this sta- 
tus because it stands too 
close to the original trans- 
action and consequently is 
not a "purchaser without 
notice?" This question al- 
most invariably arises 
when the dealer's customer 
(the maker of the note) is 
dissatisfied with the mer- 
chandize and therefore re=- 
fuses to continue payments 
on the note which has been 
negotiated from the dealer 
to a bank or finance conm- 
panye 

In the subject case the 
buyer refused to pay the 
balance of his installments 
because a fan he had pur- 
chased was defective. When 
the finance company which 
had bought the note from the 
dealer to whom it had sup- 
plied forms for the note 
and conditional sale con=- 
tract brought suit, the 
court ruled the company was 
a holder in due course. It 
decided the company was not 
a party to the original 
transaction and did not 
know of the defect in the 
fan. 


* * * 


SIMILAR CASES 

For a decision contrary 
to this case see Mutual Fi- 
nance Company v. Martin 70 
Banking Law Journal 463 
(Oetober 1953). For a case 
in accord with this deci- 
Sion see Implement Credit 
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Corporation v. Elsinger 72 
Banking Law Jounnal 194 


(March 1955). 


* * * 


CONTRACT PROVISION— 
BREACH OF WARRANTY 

A case involving slightly 
related circumstances to 
those outlined above has 
occurred in New Yorke A 
conditional sale contract 
provided that a breach of 
representation or defects 
in the property sold would 
not relieve the buyer of 
liability for payment when 
the contract was assigned. 
When the contract was in 
fact assigned and the as- 
Signee had to bring suit 
against the buyer, a court 
ruled that the latter was 
bound by the provisions of 
the written agreement and 
therefore could not assert 
the defense of breach of 
warranty. Glen Falls Na- 


Sara= 
County 


Sansivere, 
New York, 


Court, January 22, 1955. 


pany Vv. 
toga, 
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SMALL LOAN AND SALES FINANCE 
TRENDS IN STATE LEGISLATURES 


Proposals for new and revised laws regulating small loans, install- 
ment sales financing, credit insurance and related issues have received 
widespread consideration in current-year state legislatures, with results, 
on the basis of reports available at this writing from state capitals 
throughout the country, including the following: 


ARKANSAS: Vetoed by Governor Faubus was an Arkansas legis- 
lative bill which would have legalized differentials between cash and 
installment sales prices. 

The measure had been sought by automobile and appliance dealers to 
permit merchants or finance companies to be compensated for the added 
expense of carrying installment paper beyond the 10 per cent interest 
rate allowed by the state constitution on credit sales. 

Faubus objected to the bill on the grounds it would permit “the owner 
or dealer of personal property to charge a different price for the prop- 
erty if sold on credit than would be charged if sold for cash . . . and 
it is my opinion that this bill seeks to do what is forbidden by the 
(state) constitution.” 


COLORADO: A bill enacted into Colorado law limits interest rates 
to 3 per cent a month on small loans up to $300, a reduction of about 
Y% per cent from the limit heretofore in effect. 

The new law limits the rate on loans ranging between $300 and $500 
to 1.5 per cent a month, an increase of about 4 per cent, and raises the 
rate of loans from $500 to $1,500 to 1 per cent a month, an increase of 
about % per cent. A limit of 2 per cent a month is continued on loans 
exceeding $1,500. 

Omitted from the bill was a so-called “forgiveness” clause which led 
former Governor Thornton to veto similar legislation two years ago. 
The forgiveness clause called for releasing a loan company from legal 
liability in cases where loans were made in good faith but where more 
than 2 per cent interest on loans over $300 was charged. This stemmed 
from a State Supreme Court decision three years ago which held that 
a 1913 money-lender act still applied to loans over $300. Prior to the 
court ruling, general belief had been that the law had been superseded 
by subsequent acts. 

Another bill enacted in Colorado permits loan companies to sell 
credit life, accident and health insurance. 
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Rejected by the Colorado lawmakers was a bill which would have 
fixed maximum interest rates for installment sales of automobiles. It 
would have put a limit of 11/4 per cent per month on cars 18 months 
old or newer; 114 per cent per month on cars 18 months to three years 
old and 2 per cent on older cars. 


CONNECTICUT: A bill limiting maximum finance charges on 
installment sales of new used cars was enacted by the Connecticut legis- 
lature. 

Under the measure, finance charges on new cars will be limited to 
$6 per $100 a year and on used cars not more than two years old, $9 
per $100 per year; and on older used cars, $12 per $100 yearly. 

Finance companies will be required by the bill to keep all books 
and records on all sales for at least two years after final installment pay- 
ments had been made. 

Another Connecticut legislative bill, strongly opposed at a com- 
mittee hearing and expected to be rejected, would require finance com- 
panies to include liability insurance, as well as fire, theft and collision 
insurance, in installment contracts on the sale of automobiles. 

Other bills introduced in Connecticut included a proposal to reduce 
the rate of interest on small loans from 12 to 6 per cent. 


FLORIDA: Sidetracked in the Florida legislature was a bill which 
woud have increased the ceiling on small loans from $300 to $600 and 


provided for these maximum monthly interest charges: 34% per cent 
‘on the first $200; 244 per cent on the second $200, and 114 per cent 
on the third $200. 


GEORGIA: A new small loan regulatory law enacted in Georgia 
provides for 8 per cent interest, which may be discounted on loans of 18 
months or less, and a service charge of $1 plus 8 per cent for the first 
$600 of the loan plus 4 per cent on the excess. This fee, under the bill, 
cannot be charged on renewals for a period of six months, although on 
loans of $100 or less, it may be charged after two months. 

Counsel of a leading small loan firm advised: “We have worked out 
numerous rate studies on this legislation and find that the actual rate, 
exclusive of insurance, on almost all loans runs somewhere between 2 
and 2% per cent” per month. 

Correcting assertions made in the Georgia legislature prior to the 
bill’s passage that it would legalize interest charges up to 5 per cent a 
month, the loan firm counsel declared that such charges would not be 
authorized by the measure and that “the 5 per cent provision is a crimin- 
al provision which has been in the Georgia statute for years.” 

Among other things, the new Georgia law empowered the state in- 
surance commissioner to say how much money loan companies can keep 
as commissions in addition to their interest. Heretofore, they have been 
permitted to keep 65 per cent. 
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IDAHO: Failing of passage in the Idaho legislature was a bill which 
would have reduced the maximum interest rate on loans under $300 to 
2 per cent per month. 

ILLINOIS: Bills introduced in the Illinois legislature included a 
proposal to require state licensing of finance companies at an annual 
fee of $100. Such licenses could be revoked or suspended for violations 
of the regulatory provisions of the measure, but court appeals could be 
taken from such actions. 

Also pending at this writing was another bill which provides that 
where an installment buyer had paid 50 per cent or more of the pur- 
chase price, and the property has been repossessed, the buyer could, 
within 30 days, make the overdue payments and recover the property. 
Other provisions intended to protect installment buyers are contained 
in the bill. 

INDIANA: Rejected by the Indiana legislature was a bill which 
would have prohibited small loan companies from selling life insurance 
to their borrowers. 

Under present Indiana law, agencies sell temporary insurance poli- 
cies covering the amount of the loan and add the cost to the borrowers’ 
interest rate. The borrower is charged $1 for each $100 of insurance 
for the life of the loan. 

The unsuccessful legislative proposal would have added the words 
“insurance premium” to the state law setting out items for which loan 


agencies cannot charge the borrower. 


KANSAS: A new small loan law enacted in Kansas permits lenders 
licensed under its provisions to charge 36 per cent interest a year on the 
first $300 of any loan and 10 per cent on the balance up to $2,100. 

It also allows small loan companies to sell borrowers life, health and 
accident insurance and several other kinds of insurance on all loans above 
$300. 

Banks and other lenders not licensed under the act will be permitted 
to charge 8 per cent discount a year—the equivalent of about 16 per 
cent — on installment loans up to $2,000, and sell credit insurance on 
loans above $300. 

MAINE: Failing of enactment in the Maine legislature was a re- 
drafted bill to regulate motor vehicles sales financing. In its original 
form, the bill would have regulated all time sales, but the redraft would 
have applied only to motor vehicles. 

It would have set interest limits, provided for interest refunds if 
time balances were paid ahead of schedule, and required the seller to 
provide an itemized list of all finances, insurance and other charges. 


MASSACHUSETTS: Legislation awaiting action in the Massachu- 
setts legislature would raise the limit for control of small loans from 
$300 to $1,000. 
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It would limit interest to 2 per cent per month on the unpaid balance 
of loans up to $500 and provide for an aggregate rate of 14 per cent 
per month on loans up to $1,000. 


MINNESOTA: — Not reported enacted in Minnesota was a bill which 
would have increased the small loan ceiling from $300 to $600, but lim- 
ited interest rates to 3 per cent on the first $200; 2 per cent on the second 
8200, and 1 per cent on the remainder. The present limit on loans up 
to $300 is 3 per cent. 

Also failing of Minnesota enactment was a bill which would have set 
ceilings on automobile financing charges and provided for licensing and 
bonding of sales finance companies and dealers. 

This measure would have set a maximum of 6 per cent a year on 
time sales of new cars; 9 per cent on cars up to two years old and 12 
per cent on older cars. 

Other rejected bills included a proposal which would have cut the 
small loan interest rate on unpaid balances from 3 to 2 per cent and a 
bill proposing creation of a division of consumer credit within the State 
Department of Commerce. The latter measure would have provided 
for a new commissioner to supervise laws relating to industrial loan and 
thrift companies, credit unions and small loan firms. 


NEVADA: Turned down in the Nevada legislature was a bill to 


set up provisions against excessive interest charges levied in any manner. 

In addition to the state’s present usury law 12 per cent interest limit, 
the bill would have provided that an excess of interest could not be ar- 
rived at by calling it service charges, carrying charges or something else. 


NEW HAMPSHIRE: Proposed New Hampshire legislation would 
require small loan companies to file more detailed information about 
their businesses with the state bank commission. 


NEW JERSEY: Governor Meyner recommended strengthening of 
New Jersey banking and insurance laws to curb improper financing 
practices in the sale of automobiles and household appliances, but did 
not specifically indicate what type of legislation might be sought. 

“It has come to our attention,” the governor said, “that abuses have 
arisen within the field of consumer financing particularly relating to 
automobile and household appliances. I have asked the Department of 
Banking and Insurance to investigate.” 


NEW MEXICO: A new small loan regulatory law enacted in New 
Mexico broadened the small loan field from $500 to $1,000 and fixed 
maximum interest rates of 314 per cent per month on unpaid principal 
of a loan up to $150; 3 per cent on loans between $150 and $300, and 1 
per cent on loans exceeding $300. 

Other provisions of the act include: Elimination of the “grandfather 
clause,” so that no present small loan licensee could continue just be- 
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cause he was now doing business; prohibition of credit life, health and 
accident insurance as an extra charge; requirements of a $200 fee for 
examination of an applicant’s resources, character and fitness to receive 
a small loan license. 

Also, no automatic license renewal annually; a license issued as “a 
revocable privilege”; a statutory agent required within the state to an- 
swer for the activities of a small loan licensee; and posting in small loan 
offices of monthly and annual rate schedules. 


NEW YORK: Rejected in the New York legislature was a bill 
which would have prescribed a standard form of installment contracts for 
the purchase of motor vehicles and fixed maximum rates for credit serv- 
ice charges of 6 per cent a year for new vehicles; 9 per cent for used 
vehicles not more than two years old, and 12 per cent for others. De- 
linquency charges, including attorney’s fees, would have been allowed 
by the measure. 


NORTH CAROLINA: A measure designed to halt rebates on credit 
insurance premiums from insurance companies to small loan agencies 
was passed by the North Carolina House of Representatives and sent 
to the State Senate, together with another bill to resrict the sale of 
health, accident and life insurance by loan firms. 

One of the bills, by Rep. Addison Hewlett of New Hanover, would 
prohibit credit insurance premium “kickbacks” and would empower 
the state insurance commissioner to regulate charges for health, accident 
and life insurance sold by loan agencies. 

The other proposal, by Representatives Henry Wilson of Union and 
E. K. Powe of Durham, woud require loan companies to refund the 
unearned portions of insurance premiums to borrowers. Such refunds 
would have to be made where the loan was paid off before the insurance 
expired, or where a new insurance policy was issued. Refunds would not 
have to be made if the amount involved was less than $1. 

The measure also would refuse companies the right to sell health 
insurance on loans written for eight weeks or less. 


NORTH DAKOTA: Killed in the North Dakota legislature was 
a small loan regulatory bill which would have provided for 3 per cent 
a month interest on loans up to $300 and 7 per cent annually from $300 
to $1,000 the top limit of the bill. 


OREGON: Bills enacted in Oregon included a measure increasing 
the small loan ceiling from $300 to $1,500 and allowing charging for the 
cost of insurance on the health and life of the borrower. 

Named the Oregon consumer finance act, the measure fixes maximum 
interest rates at $ per cent on the first $300; 2 per cent between $300 and 
$500, and 1 per cent for that portion between $500 and $1,500. 

Also enacted were bills giving the state insurance commissioner au- 
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thority to regulate the sale of credit life insurance and credit health 
and accident insurance. 


PENNSYLVANIA: Pending Pennsylvania legislation includes a 
proposal to slice in half the present legal interest rates for small loans. 

The proposed new rates are: 144 per cent per month on that part of 
unpaid balances not exceeding $150; 1 per cent per month on that part of 
to $300; and 114 per cent from $300 to $600. The latter amount is the 
state’s maximum for small loan regulations. 

Unpaid balances after 24 months, the maximum term for small loans 
in the state, would be cut by the bill from 6 to 3 per cent. 


RHODE ISLAND: A bill which would have permitted small loan 
companies to make loans for three years instead of two was vetoed by 
Governor Roberts, who said he was not satisfied that sufficient safe- 
guards were provided in the measure to protect the public interest. He 
also said he was dissatisfied with the penalty provisions. 

Rejected by the Rhode Island legislature was a bill aimed at keeping 
automobile dealers out of the insurance sales business. 


TEXAS: A proposed state constitutional amendment aimed at more 
stringent regulations of the small loan field was passed by the Texas 
House of Representatives and sent to the State Senate. 

Termed a compromise proposal supported by most of the banking 


and loan industry, the measure, if approved by the electorate, would 
direct the state legislature to enact two regulatory laws. One would fix 
total charges on loans of $100 or less, while the other would regulate 
charges on loans between $100 and $1,500. 

The state’s present limit of 10 per cent maximum interest would be 
retained on loans exceeding $1,500. Maximum interest to be charged 
on lesser loans would be set by the legislature. 


UTAH: A new Utah law increased Joan maximums of small loan 
companies from $300 to $600, with maximum interest rate of 3 per cent 
on the first $300 and 1 per cent on amounts over $300. 

Also enacted was a measure revising interest rates on industrial loans 
having the effect of reducing the rates by 25 per cent. 

Another measure was enacted in Utah to bring state penalties for 
usury law violations into line with penalties in the federal law. 

Under the new act, a violation calls for forfeiture of three times the 
interest charges. Heretofore, a violation in Utah involved forfeiture 
of interest and principal. 


WISCONSIN: Pending Wisconsin legislation includes a measure 
which would set interest limits for loans of less than $300 at 2 per cent 
a month on the first $100; 144 per cent on the second $100, and 1 per 
cent on the remainder. 





BANK LOAN, FINANCE AND RELATED 
REGULATORY TRENDS IN THE STATES 


New developments affecting the regulation of banks, small loan and 
finance companies, credit insurance and other related fields, as reported 
from state capitals throughout the country, include the following: 


CONNECTICUT: A bill enacted by the Connecticut legislature 
authorizes savings banks to issue up to $10,000 in group life insurance 
policies. 

Also given final Connecticut legislative approval was a measure au- 
thorizing savings banks to act as collecting agents for electric, gas, water 
and telephone bills. 


FLORIDA: Indefinitely postponed in the Florida House of Rep- 
resentatives was a bill which would increase the ceiling on small loans 
from $300 to $600 and provide for these maximum monthly interest 
charges; 314 per cent on the first $200; 24 per cent on the second $200, 
and 11% per cent on the third $200. 

Meanwhile, a Florida Senate committee unanimously rejected a pro- 
posal to escheat to the state abandoned or unclaimed bank deposits, sav- 
ings accounts and other personal property. 


ILLINOIS: A proposed revision and recodification of the Illinois 
banking act, which dates back to 1888, was given final approval by the 
state legislature for submission to the voters at a referendum in Novem- 
ber, 1956. 

Drawn up by a committee jointly sponsored by the Illinois Bankers 
Association and State Auditor Orville E. Hodge, the revision, besides 
clarifying existing law, is intended to place the state law on equality 
with comparable federal law for the purpose of removing any competitive 
advantage for national banks. 

Changes include revisions to permit the state auditor to review the 
character of the proposed management of a new bank before authorizing 
its formation, and allowing him to deal directly with the Federal De- 
posit Insurance Corp., in the case of a bank which has closed, so de- 
positors may promptly receive FDIC coverage of their funds. 

The new measure also includes provisions for banks to issue preferred 
stock, and permitting the merger of Illinois trust companies into state 
banks. 

It also will enable banks to follow a number of corporate procedures 
that are unavailable to other types of businesses under the state business 
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corporation act, such as dissolution procedures, establishment of a record 
date for dividend payments, and other procedures. 

Other revisions are principally in the area of state supervision of: 
banks. Under the new measure, the state auditor’s responsibility and 
authority will be clearly defined and he will be empowered to curb un- 
sound practices in a bank, subject to Circuit Court approval, before 
the bank actually reached the point of going into receivership. 


MAINE: A redrafted bill to regulate motor vehicle sales financing 
was favorably reported to the Maine Senate by a majority of the busi- 
ness legislation committee. 

As originally introduced by Senator Albee, Portland Republican, the 
bill would have regulated all time sales, but the redraft would apply 
only to motor vehicles. 

The measure would set interest limits, provide for interest refunds 
if time balances are paid ahead of schedule, and require the seller to 
provide an itemized list of all finances, insurance and other charges. 


MISSOURI: Governor Donnelly signed into Missouri law a bill 
creating a special board of five members to hear appeals on applications 
for bank charters denied by the state finance commissioner. 

The measure provides for appointment by the governor of a board 
consisting of two bankers, one lawyer and two non-bankers to replace 
the present board consisting of the governor, the lieutenant governor 


and the state attorney general. 

Where an application for a charter or relocation of a bank is denied 
by the state finance commissioner, the new board will be empowered 
to hear the case on appeal, subpoena witnesses and make its findings. 

Enactment of such legislation had been recommended by the State 
“Little Hoover” Commission on the grounds that hearing bank appeal 
cases took much time of the three officials comprising the old appeal 
board. 


NEW HAMPSHIRE: Rejected by the New Hampshre House of 
Representatives was a bill which would have permitted trust companies 
and banks to advertise their services as executives or administrators 
of wills. 

NEW JERSEY: A change in New Jersey laws to permit wider 
banking services in larger towns was recommended by Frank A. Weber 
in his address as retiring president of the New Jersey Bankers Associa- 
tion at that group’s recent annual convention. 

He said he felt “some inequity exists in the present branch laws, 
especially whereby a bank can monopolize an adjacent community in 
its county by establishing a branch in it.” 

Under the present New Jersey law restricting banks to the county 
of their head office, a bank cannot establish a branch in a community 
where another bank already has a branch. 
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NEW YORK: A New York legislative bill which would have in- 
creased fees of executors and trustees, unchanged since 1923, was vetoed 
by Governor Harriman on the grounds that “it was introduced and passed 
without public hearings and without public discussion.” 

Although declaring he was “not prepared to say that the proposed 
increases in fees are unreasonable,” the governor said that “in the case 
of estates of smaller amounts, the increases are very substantial. For 
example, the fees on $20,000 would be increased from $550 to $1,000.” 

Noting that the bill was the subject of conference between the New 
York State Bankers Association and a committee of the Surrogates’ 
Association, Harriman added: 

“However, the Surrogates’ Association states that it has taken no 
position on whether the proposed increases are reasonable and necessary. 

In another action, the governor signed a bill to permit savings banks 
in the state to invest in the common stock of casualty and fire insurance 
companies operating under federal or state laws, and filling certain con- 
ditions as to outstanding securities, surplus, reserves, dividends paid 
for 10 years and character of risks. 


NORTH CAROLINA: A bill favorably reported to the North 
Carolina House of Representatives by its insurance committee would 
prohibit “kick-backs” to small loan companies on credit insurance prem- 
iums. 

The measure also would permit the state insurance commissioner to 


fix directly the rates on health, accident and life insurance sold by loan 
companies. The bill was sponsored by Rep. Addison Hewlett of New 
Hanover. 

Also awaiting action in the North Carolina House at this writing was 
a watered-down bill by Representatives Henry Wilson of Union and E. 
K. Powe of Durham which would eliminate all enforced sales of accident 
and health credit insurance. 


OHIO: A bill approved by the Ohio House of Representatives and 
at this writing awaiting State Senate action would severely restrict the 
commercial banking activities of societies for savings. 

Three such societies in the state would be affected. They are at 
Marietta, Springfield and Cleveland. 

The bill would prohibit such societies from carrying checking accounts 
and accepting deposits from business corporations. An amendment ap- 
proved by the Senate banks and trust companies committee would per- 
mit societies to establish a subsidiary bank in the same county which 
would be governed by state banking laws. Such a bank would be per- 
mitted to carry checking accounts and corporate deposits. 


PENNSYLVANIA: A series of bilis to amend the Pennsylvania 
banking code were introduced in the state legislature with the backing 
if State Secretary of Banking Robert L. Meyers, Jr. 
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The proposed legislation is designed to clarify certain provisions of 
the code, simplify and expedite the operation of banks, and enable them 
to furnish better service. 

One proposal is intended to protect the public from persons or or- 
ganizations deceptively representing themselves as banking institutions. 

Other provisions would help banks to participate more fully in the 
development and expansion of housing facilities. One change would 
make possible continued participation by banks under the recently- 
amended National Mortgage Act. 

Powers of banks to advance money for needed improvements in 
homes subject to mortgages would be clarified and expanded. The 
legislation also would remove certain technicalities which have stood in 
the way of providing needed credit on security of business and residential 
properties which in some communities of the state are held subject to 
long-term leaseholds. 

By liberalizing the right of banking institutions to acquire building 
and parking lot facilities, the legislation would enable them better to 
serve their customers and the general public in crowded urban areas. 

Cooperation of banking institutions in furnishing credit to smaller 
businesses and industries under the Federal Small Business Act would 
be facilitated by proposed changes to permit banks to share with the 
Small Business Administration and correspondent banking institutions 
in making loans. 

The legislation also would clarify those provisions of the state bank- 
ing code respecting the investment powers of trust companies and non- 
special chartered mutual savings banks. It also would expedite the 
distribution to depositors, creditors and shareholders of assets of banks 
which have gone into voluntary liquidation. 

Another pending Pennsylvania legislative proposal would repeal the 
state tax on shares of state and national banks. 


RHODE ISLAND: Governor Roberts vetoed a Rhode Island legis- 
lative bill which would have permitted small loan companies to make 
loans for three years instead of two. 

The governor said he was not satisfied that sufficient safeguards were 
provided in the bill to protect the public interest. He also said he was 
not satisfied with the penalty provisions. 

Bills failing of enactment in the recent Rhode Island legislative ses- 
sion included a measure aimed at keeping automobile dealers out-of the 
insurance sales business. 


SOUTH CAROLINA: Bills failing of enactment in the South 
Carolina legislature included a proposal to regulate small loans from 
$5 to $100 by putting small loans business under supervision of the State 
Board of Bank Control. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Testimony of Bank Officers Deciding Factor in Case 


Estate of Wann, Pennsylvania Superior Court, Philadelphia District, 
November 1954 


After the death of her husband, a widow went to the bank where 
there was a joint account in the name of the deceased husband and 
herself and had the account changed to the joint names of herself and 
one of her daughters. After the widow died and the named daughter 
claimed the account by survivorship, the other daughters claimed the 
widow had not been of sufficient mental capacity to know what she 
was doing at the time she changed the names of the account. In ruling 
against this contention the court relied heavily on testimony of two 
bank officers not interested in the estate who testified that the widow 
appeared to know what she was doing and that she seemed “perfectly 
all right” when changing the account. 


Recent Legislation of Note 





A recent amendment to the statutory laws of Massachusetts which 
goes into effect on May 12, of this year permits trustees, guardians and 
conservators to invest as little as $500 in common trust funds. Pre- 
viously the limit was $4,000. Massachusetts Laws, L. 1955, Ch. 63, 
effective May 12, 1955. 

On the first of July the “prudent man” rule becomes effective in 
South Dakota. The statute provides that fiduciaries may “acquire and 
retain every kind of property, real, personal or mixed, and every kind 
of investment, specifically including but not by way of limitation, bonds, 
debentures and other corporate obligations, and stocks...” It also 
stipulates that such fiduciaries must exercise the care which men of 
prudence, discretion and intelligence use in managing their own affairs, 
“not in regard to speculation but in regard to the permanent disposi- 
tion of their funds, considering the probable income as well as the prob- 
able safety of their capital.” South Dakota Laws 1955, H.B. 593, 
effective July 1, 1955. 


409 
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Gift of Government Savings Bonds When Death Impending 
Held Valid 


In re Presender, Appellate Division, New York Supreme Court, 
November 23, 1954 


It is perfectly valid to make a gift when death is impending, pro- 
vided the usual legal requisites of delivery and donative intent are 
fulfilled. The gift, however, is automatically revoked if the donor does 
not die. Recently a New York appellate court ruled that a husband 
could make a gift such as this of government savings bonds and a bank 
account even though he did not die for six months after the gift was 
made. It was valid so long as there was delivery of the bonds, intent 
to make a gift of them, plus the cicumstances of impending death. 
The court pointed out the Treasury Regulations do not prevent such 
a gift of government bonds which does not become effective until the 
donor’s death. 


Nonresident Objectant May Have to Give Security 


In re Snyder, Appellate Division, Supreme Court of New York, 
November 18, 1954 


A handy device exists in New York to prevent or at least discourage 
“strike” will contests by non-residents who have no interest in the estate 
to which recourse could be had in the event they are unsuccessful in 
contesting the will. Section 282 of the Surrogate’s Court Act requires 
such persons to put up a bond. This statute was applied in a recent 
case where it appeared the contestant’s claim had little or no merit. 


State Decision Governs Federal Ruling on Deduction for 
Executor’s Commissions 


Fidelity-Philadelphia Trust Co. et al. v. United States, United States 
District Court, E. D. Pennsylvania 122 F. Supp. 551 


A case has been handed down recently by a federal district court 
which illustrates the effect of state law on federal court decisions. In 
ascertaining the state inheritance taxes a state court did not give.a de- 
duction for the full amount of the executor’s commission actually paid. 
Despite the state court action, the executors claimed for federal estate 
tax purposes a deduction for the full amount of commissions paid since 
that is what seemed permissible under a federal treasury regulation. The 
federal court refused this contention, however, and ruled that the estate 
was entitled only to the same deductions allowed by the state court. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 


Transfer of Unclaimed Bank Deposits to Surplus Creates Taxable 
Income 


Fidelity-Philadelphia Trust Company v. Commissioner, 
23 United States Tax Court No. 66 

A National bank which had some time ago taken over the assets 
of another bank attempted to locate certain of the depositors of the 
predecessor bank but was unsuccessful. It therefore transferred the 
unclaimed accounts to its Undivided Profits or Surplus Account. The 
Commissioner insisted that this transfer created taxable income in the 
year the transfer was made and his position was upheld by the Tax 
Court. 

It is of interest to note that when the bank argued this mere change 
in bookkeeping entries could not possibly create income, the court 
replied: 

“But the book entries in the instant case are not without significance. 
They mark the point of time when it is reasonable to conclude as a 
practical matter, on the basis of the present record, that the unclaimed 
deposits will not in fact be paid over to the depositors, and they repre- 
sent an assertion of dominion over such deposits by the bank, which had 
undertaken to deal with them as its own funds.” 


Bank Account in Trust for Husband and Wife Ruled Taxable 


Opinion of Attorney General of Maryland, November 29, 1954 

The Attorney General of Maryland has ruled that a joint bank 
account belonging to a husband and wife is taxable to the husband’s 
estate where he had the sole right during his lifetime to withdraw the 
account. The statute which might have excepted the account from tax 
provided an exception only for the interest of a surviving spouse. Since 
the wife had only an expectancy because of the form of the account, 
the account was fully taxable. 


1954 Code Permits Speed Up of Foreclosure Proceedings 


Section 6825(b) (2) (B) of the 1954 Internal Revenue Code permits 
the Secretary of the Treasury to release property from a federal tax lien 
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where the interest of the Government is of no value. This means that 
where there is need to foreclose a mortgage on real property on which 
there is a valueless federal tax lien the mortgagee may get a release of 
the lien. Such release will permit the mortgagee to avoid the delays 
of giving the Government 60 days to answer a complaint in a fore- 
closure proceeding as well as the year provided by statute (28 USCA 
2410) in which the Government may redeem the property after the 
foreclosure sale. 


Estate Tax Deduction Based Upon Divorce Decree Upheld 


Commissioner v. Garden City Bank & Trust Company, Executor, 
United States Court of Appeals, Second Circuit, November 8, 1954 
Section 812(b) (3) of the Internal Revenue Code of 1939 permits 

a deduction for estate tax purposes for claims against the estate with 
the qualification that such claims if founded on an agreement are limited 
to the extent that they were founded on adequate consideration. This 
has the effect of preventing deductions where an agreement by the 
decedent is only colorable in order to bring about estate tax deductions. 
Under this section of the Code a court permitted a full deduction where 
a wife claimed and was paid part of her former husband’s estate on the 
basis of a settlement agreement which was later incorporated into a 
divorce decree. 


Excess Profit Credit of Bank Upheld 


LaSalle National Bank v. Commissioner, 23 United States Tax Court No. 58 

The Tax Court has recently ruled that for the purposes of determ- 
ining a bank’s excess profit tax credit and unused excess profits credit 
carry-over, deposits by the State of Illinois, outstanding cashier’s checks 
and bank money orders, and amounts due a broker on the purchase of 
government securities do not constitute “borrowed capital” within the 
meaning of the Internal Revenue Code Section 719 (a) (1). 


Conditional Bequest to Charity Does Not Give Rise to Estate 
Tax Deduction 


Commissioner v. Estate of Sternberger, Chase National Bank, Executor, 
United States Supreme Court, January 10, 1955 
The United States Supreme Court has ruled that there is no statu- 
tory authority under the 1939 Internal Revenue Code for a deduction 
from the gross estate of a decedent where a bequest to a charity was to 
take effect only if decedent’s daughter died without descendants sur- 
viving her and her mother. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Bank Mergers and Monopoly 


ANKING, like all businesses, 

has been affected by rising 
costs and high taxation. But while 
industry has generally compen- 
sated itself by raising prices to meet 
these increased costs, commercial 
banks have been unable to do so. 

Addressing the annual convention 
of the National Federation of Fi- 
nancial Analysts Societies, Morris 
A. Schapiro, well-known New York 
bank analyst, noted that the price 
of the banking product — money 
and credit—is largely governed by 
the decisions of the Treasury and 
the Federal Reserve authorities. 
Within limits established by these 
arthorities, Mr. Schapiro remarks, 
nearly 14,000 insured commercial 
banks must compete with one 
another as well as with non-bank 
lenders. The latter category in- 
cludes insurance companies, sav- 
ings banks, savings and loan asso- 
ciations, pensions and other funds, 
as well as individual and corporate 
lenders. Considering the fact that 
the investment markets constitute 
a primary source of funds to large 
borrowers, and in view of other 
competition from non-bank lenders, 
a money monopoly by the com- 
mercial banks is virtually an im- 
possibility. 

This background serves to ex- 
plain why the current merger and 
liquidation movement, which is 
reducing the number of commercial 
banks, is not creating a money 
monopoly. As a matter of fact, as 
Mr. Schapiro points out, the mer- 


ger trend is resulting in new com- 
petition for customers’ patronage 
and is bringing, to people and their 
businesses, more banking service 
at lower cost. Citing FDIC figures, 
he remarks that the largest com- 
mercial banks now hold 46 per cent 
of all commercial bank deposits. 
On the other hand, in 1940, the 
comparative figure was 58 per cent. 
Thus, despite the merger trend, 
the concentration of deposits to- 
day is less than before the War. 

It is readily apparent that mo- 
nopolistic intent is not the factor 
stimulating the merger movement. 
Rather, the explanation lies in the 
fact that the commercial banks are 
in a “squeeze.” To ease their posi- 
tion, the banks are being forced to 
increase and diversify their busi- 
ness, and to cut costs. To achieve 
these goals, they are attempting 
to reach a wider public, do retail 
business as well as wholesale, and 
give more service to people at less 
cost. Wider operations make pos- 
sible new efficiencies, since larger 
volume and increased revenues 
justify the installation of modern 
equipment which, in turn, leads to 
lower unit costs. Small banks, it 
is observed, cannot afford expen- 
sive electronic equipment. 

“The charge has been made,” 
states Mr. Schapiro, “that unless 
the merger trend is halted, we will 
soon be down to a mere handful 
of giant banks as in other countries. 
Even if this politically inspired 
absurdity were in prospect, the 
public, as already pointed out, 
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would be protected from monopoly 
by the vast front of non-bank 
lenders. 

“Further, we might consider how 
our dual system of banking, state 
and national, serves to protect the 
public from the danger of both 
monopoly and nationalization. So 
long as the Comptroller of the Cur- 
rency and the various state bank- 
ing departments continue to ex- 
ercise parallel powers, we are 
assured of 48 banks operating under 
state charters and 48 under national 
charters, a total of 96. This is 
more than a mere handful. And it 
would be the minimum unless state 
rights were violated. No serious 
observer, of course, believes that 
any such fantastic situation is in 
prospect.” 


Credit Policy 


The tightening in bank reserve 
positions and the rise in interest 
rates has not as yet meant any 
active restriction of credit. But 
the question of the moment is 
whether current trends will con- 
tinue and lead to growing restraints 
on credit. 

Obviously, the answer largely 
depends on what course the mone- 
tary authorities decide to take. In 
this connection, the Chase Man- 
hattan Bank of New York believes 
that two basic characteristics of the 
current situation will wield the 
greatest influence. It points out 
that the economy has not achieved 
full recovery. Seasonally adjusted 
unemployment in March stood at 
2.8 million, which was 41% per cent 
of the labor force; this compares 
with a full recovery goal of about 
3 per cent. On the other hand, the 
rate of increase in the use of credit 
in the stock market, in housing and 
instalment loans requires some cau- 
tion. 
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“These two trends,’ comments 
the Chase Manhattan Bank, pose 
something of a dilemma. To sup- 
port the rise in business activity, 
the Federal Reserve should supply 
reserves to the banking system so 
that the increasing needs for credit 
can be readily met. To prevent 
a possible over-expansion of credit 
in specific fields invites a policy of 
restraint. 

“The precise path the monetary 
authorities will take between these 
two trends can’t be foreseen. Ob- 
viously, much will depend on the 
pace of the advance in general busi- 
ness activity in the months ahead. 
However, so long as the economy 
is below full capacity and the price 
level remains stable, a policy of 
active restraint (like that in 1953) 
seems most unlikely.” 


Pension Fund Investing 

Since liquidity is not a problem 
in the management of pension 
funds, the investment officer has 
distinct portfolio advantages, states 
Rudolf Smutny of the New York 
investment banking firm of Salo- 
mon Bros. & Hutzler. The steady 
inflow of funds, characteristic of 
pension funds, in itself assures con- 
stant liquidity. Accordingly, the 
investment officer does not have te 
concern himself with the short- 
term market. 


Mr. Smutny warns that trading 
for the sake of taking profits is not 
the function of the pension fund 
manager. Such a course of action, 
he remarks, might eventually re- 
sult in having the fund whjpsawed 
by unexpected swings in the mar- 
ket. There are, however, two 
sound bases for trading by a 
pension fund. One is to transfer 
funds from one security to another 
for the purpose of up-grading the 
investment. The other is to take 





THE BANKING 


advantage of a favorable market 
by liquidating commitments which 
were originally long-term in nature 
but which, with the passage of 
time, mature within a few years. A 
beneficial refunding of the proceeds 
into new long-term holdings can 
then be accomplished. 

One caveat is stressed by Mr. 
Smutny. He cautions the invest- 
ment manager against trying to 
outwit the market and staying on 
the sidelines because he has a 
“hunch” that the bond market is 
going to dip. The main problem 
it is emphasized, is getting a yield 
sufficient to meet the actuarial re- 
qquirements of the fund. 


Bank Lending Pattern 


The composition of commercial 
bank loan portfolios is changing, 
according to George S. Moore, Ex- 
ective Vice President of the First 
National City Bank of New York. 
Although changes in the type of 


lending vary from bank to bank, 
Mr. Moore feels that the experi- 
ence of his institution is typical. 

Going back 30 years, Mr. Moore 
found that about half of today’s 
credit accommodations are not of 
a type granted in 1925. For ex- 
ample, there is the consumer credit 
field; this includes personal credits, 
auto loans, modernization loans, 
appliance paper, floor plan financ- 
ing for appliance dealers, time con- 
tracts purchased on a reserve basis 
from retail concerns, as well as 
small term loans for capital pur- 
poses. These consumer items now 
represent about 20 per cent of out- 
standing loans and a larger per- 
centage of interest income. 

In another sector, the small busi- 
ness man’s financial problems have 
led to a further constructive ex- 
tension of bank lending. This type 
of loan lies somewhere between 
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the term loan and the run-of-the- 
mill personal loan. As an out- 
growth of experience with insured 
GI Business Loans, First National 
City Bank has developed un- 
insured “Monthly Payment Busi- 
ness Loans.” These accommoda- 
tions are granted in amounts up 
to $10,000 with maturities up to 
10 years. 

Another area of great change, 
says Mr. Moore, has been in the 
growth of term or intermediate 
bank lending. Back in the ’20’s, 
he observes, some of these short- 
term loans were made with the 
knowledge and intention that they 
would have to be renewed. In those 
days, banks were also large pur- 
chasers of corporate bonds. Ex- 
perience in both of these types of 
credit extension was not particu- 
larly satisfactory. The present-day 
substitute is to be found in term 
loans, the credits in each situation 
being tailor-made to the individ- 
ual lending job. 

Another new type of term lend- 
ing is generated by shipping, where 
loans are supported by charter hire 
contracts from responsible shippers 
of petroleum products, as well as 
mine products. In addition, in the 
public utility field, there has been 
a terrific growth in term lending. 
In the form of “revolving credits,” 
this is designed to take care of in- 
termediate requirements during 
plant construction and pending re- 
funding with long-term bonds. 
Also, the growth of term lending 
tied to special depreciation priv- 
iliges or “accelerated amortization” 
is a development of World War II, 
where properties can be amortized 
over a five-year period, cash gene- 
ration provides for the liquidation 
of a bank loan arranged to pay the 
construction costs. Still another 
type of loan originating from the 
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War is the well-known V-loan. 

These newer groups in the term 
lending area now account for 
about 20 per cent of First National 
City Bank’s loan portfolio, while 
the consumer credit group ac- 
counts for about 20 per cent. They 
have offset substantial declines in 
security loans and in corporate 
bond holdings. 

Mr. Moore believes that these 
changes are sound and _ have 
strengthened the banking system. 
“Banks today,” he declares, “are 
serving their customers more con- 
structively than ever before. Most 
of these newer type loans are self- 
liquidating. In the case of indus- 
trial term loans the greatest hid- 
den danger, the factor most diffi- 
cult to ferret out, is the obsoles- 
cence risk, the borrower whose 
costs are non-competitive or who 
is losing his markets to competi- 
tive products or for other reasons.” 


Variable Annuity Contracts 

Appearing before the Small 
Business Affairs Committee of the 
New Jersey State Assembly, presi- 
dent Carrol M. Shanks of the Pru- 
dential Insurance Company of 
America recommended that insur- 
ance companies be permitted to 
issue and sell variable annuity 
contracts. Approval of enabling 
legislation had already received 
the endorsement of the State 
Banking Department. 

Unlike the usual contract, a va- 
riable annuity does not provide for 
the payment of a fixed number of 
dollars to the purchaser. Instead, 
the purchaser is credited with a 
number of units; the latter, in ef- 
fect, represents his proportionate 
share of the value in the assets in 
the insurance company’s Variable 
Contract Account. 
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At the time he becomes entitled 
to benefits, the purchaser receives 
the prevailing dollar value of the 
units. Yardstick for determining 
these dollar values is the worth of 
the assets in the special Account. 
Of course, the dollar amount of 
payments and values depends on 
investment results; assets in the 
Variable Contract Account would 
include a substantial amount of 
equities. 

Only three years ago the Teach- 
ers Insurance and Annuity Asso- 
ciation set up a College Retirement 
Equities Fund. This fund was not 
conceived on the premise that it 
would keep the retired individuals’ 
purchasing power at an exactly 
constant level. However, it was 
predicated on the assumption that 
it would have a good chance of 
providing a combined income— 
from TIAA and CREF — that 
might correlate reasonably well 
with the cost of living. Mr. Shanks 
calls attention to the fact that 85 
per cent of the college professors 
and teachers participating volun- 
tarily elected to pay the maximum 
permissable portion of their retire- 
ment contributions into the vari- 
able plan. 

“The variable annuity propo- 
sal,” states Mr. Shanks, “is by no 
means dependent for its justifica- 
tion on a prediction of more infla- 
tion. The attractiveness of stocks 
in a retirement program is tied to 
the expanding economy, which is 
something to be expected and 
hoped for whether or not the value 
of the dollar goes down.” 

Opposition to the enabling legis- 
lation has been voiced by represen- 
tatives of investment companies 
and the Investment Bankers Asso- 
ciation of America. 











LEON SWIRBUL 


*,..over 10,000 employees 
joined the Payroll 


Savings Plan...” 

“At Grumman, we are proud that in 
our person-to-person campaign over 
10,000 employees joined the Payroll 
Savings Plan and grasped the oppor- 
tunity to buy U.S. Savings Bonds 
regularly every payday. These results 
were achieved through enthusiastic, 
patriotic teamwork. I urge every 
American company to reactivate their 


Portrait by Fabiaa Bachrach 


Bond Program now in a nationwide 
effort to maintain sound money and 
a stable economy.” 

LEON SWIRBUL, President 


Grumman Aircraft Engineering Company 


A letter to Savings Bonds Division, 
U.S. Treasury Department, Wash- 
ington, D. C. will bring prompt re- 
sponse from your State Director, who 
will help you to organize a person-to- 
person canvass that will put a Payroll 
Savings Application in the hands of 
every employee. 


The United States Government does not pay for this advertising. The Treasury Department 


thanks, for their patriotic donation, the Advertising Council and 
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The Indian. sang his 
death song 


10 YEARS AGO, an Indian brave, 

singing his own death song, 
charged down on a young officer. Lieu- 
tenant George Crook coolly fell to one 
knee, aimed, and dropped the brave in 
his tracks. 

It was not Crook’s first Indian, nor his 
last. By the time he made general, 
Crook was the greatest Indian-fighter 
this country has ever had. Yet, he was 
also one of the best friends the Indians 
have ever had. For he understood them 
well, dealt fairly and firmly, and always 
kept his promises. 

When Crook died, Indians wept. And 
a Sioux chief named Red Cloud said: 
“His words gave the people hope.” 

No nation can ever have enough men 
like George Crook. But America had, 
and still has, a lot of them. That’s im- 
portant to remember. Because it is the 
strength of the Americans, standing be- 
hind our country’s Savings Bonds, that 
makes these Bonds one of the world’s 
finest investments. 

Why not take advantage of this fact? 
Invest in—and hold—United States Sav- 
ings Bonds, starting now. 





It’s actually easy to save money— 
when you buy United States Series E 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign an application at your 
pay office; after that your saving is 
done for you. And the Bonds you re- 
ceive will pay you interest at the rate 
of 3% per year, compounded semi- 
annually, for as long as 19 years and 
8 months if you wish! Sign up today! 


Safe as America — US. Savings Bonds 


The U.S. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 














